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DANE LAW SCHOOL FESTIVAL. 


On the recent enlargement of Dane Hall, in Cambridge, the 
students connected with the Law School determined to celebrate 
an event so indicative of the prosperity of that institution, in a 
suitable manner. To this end, they invited the alumni, and the 
members of the bar generally, to a festive entertainment in Dane 
Hall, previous to which, Mr. Choate consented to deliver an ad- 
dress in the college chapel. ‘The occasion was one of great 
pleasure to those who were fortunate enough to be present; a 
pleasure much enhanced by the flourishing condition of the school, 
with which more than two hundred gentlemen have been connected 
during the past year. 

The subject of Mr. Choate’s discourse, was “ The Profession of 
the Law, as an Element of Conservation in the State.” He ad- 
verted, first, to the twofold nature of the profession, as it had dis- 
played itself under different political systems, to wit, its sympathies 
with the people and with liberty on the one hand, and its tenden- 
cies to conservatism on the other, and omitting, as we understood 
him, what he had designed to say upon the former, passed to the 
consideration of the latter. Assuming that conservatism, — the con- 
servatism of our general political system, our union, our constitu- 
tion, our government, the great body and general system of our 
jurisprudence, the state, collectively and properly, so called,— was a 
grand duty, and that the proper field of reform and of progress, 
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was the individual character, mental and moral ; he urged that to the 
legal profession, as such, was assigned in a peculiar sense, the 


function of conservatism, for the reason, among others, that its 
studies and employments tended to form and fit it, to diffuse and 
impress on the popular mind, a class of opinions concerning the 
nature, objects, and duration of the state, concerning liberty, con- 
cerning our organized or constitutional forms, concerning justice 
and law, which were indispensable to conservation. Its studies 
and employments, he urged, trained and armed it to counteract that 
system of opinions and sentiments, by which our liberty must die, 
and to difluse and impress that other system, by which it may be 
kept alive. ‘This was the leading thought of the discourse, and it 
was illustrated, by adverting to certain pernicious opinions, sup- 
posed to have more or less power on the general mind, respecting 
the dignity, ends, and duration of the state and of the union; re- 
specting the system of checks and balances embodied in our con- 
stitution ; respecting the nature of law, and its title to reverence 
and obedience; and then showing that the studies and employ- 
ments of the bar tended, on all these subjects, to teach a sounder 
creed, and to impress loftier and more conservative sentiments, to 
teach that the state is designed to last, till the heavens are no more ; 
that constitutional restraints are indispensable to the existence of a 
tolerable liberty; that law is not the offspring of passion or will, 
but the absolute reason of the state, enlightened by the perfect jus- 
tice of the state, the wisdom of all the past and all the present, a 
voice of the people, echoing but the voice of God. The influence 
of a correct administration of justice, in elevating and correcting 
the popular idea of law, was particularly considered. 

At the close of the address, the company repaired to the Law 
Library, where a beautiful and sumptuous entertainment was pre- 
pared for them. We noticed among the distinguished guests at the 
table, besides the orator of the day, Judge Story, Judges Davis 
and Putnam, Judge Pitman of Rhode Island, the Hon. John 
M. Williams, late chief justice of the court of common pleas, 
Judge Washburn, Jeremiah Mason, Professor Greenleaf, Presi- 
dent Quincey, Charles 8. Daveis of Portland, and others, whose 
names we do not now recall. The intellectual part of the banquet 
was opened by Judge Story, who presided. He briefly sketched 
the origin, rise and progress of the law school, and stated many in- 
teresting facts in relation to Nathan Dane, its distinguished 
founder, whose enlightened forecast and noble beneficence 
conferred such blessings upon us, and the fruits of whose labors 
we were now so amply enjoying. In 15829, he founded the 
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Dane Professorship of Law, and bestowed upon it an endowment 









of ten thousand dollars, to which he subsequently added a donation ie. 
of five thousand dollars more, In honor of him, the beautiful a 
structure erected for the law department, has been called Dane a 
Law College. We regret that we cannot give at length the very ie 
instructive remarks of Judge Story, which he concluded with the | x 


following sentiment. 






‘*The memory of Nathan Dane —the author of the Ordinance of 1787 — the 
author of the great Abridgment of American Law —the founder of the Law ieg 








School — glory enough for one man, in one age.”’ ; a 

The applause with which this sentiment was received testified i 
to the high respect which was entertained for the memory of Mr. a 
Dane. | 


Judge Story then remarked, that Cicero, speaking of two of the 
g \ ’ ’ 5 
greatest lawyers of his day, said, Eloquentium jurisperitissimus 
Crassus —jurisperitorum eloquentissimus Scaevola. We then ad- | 
, fi 
ded, that after the oration of this day, he thought, that all would 
’ AD) Sut, 
concur with him, that there was a union of both in the orator of 
the day ; but what he intended to express had been more appro- 
priately and expressively stated in a toast sent to the chair from 
the Law School. 



















‘* The Orator of the Day. A statesman while he is a Lawyer, and because he 
isa Lawyer. He is, himself, the great sublime he draws.”’ % 






Mr. Choate briefly responded to this sentiment, and offered the 
following : 






*‘ Nathan Dane; the statesman, lawyer, and benefactor of his country ; his 
ordinance laid the foundation of a free state.’’ 










The president next alluded to the distinguished services of 
President Quincy, and paid a tribute to one who can never be for- 
gotten. He concluded with the following sentiment, which was 
received with enthusiastic applause : 






** The President of Harvard University ; long may he live to wear the honors 
won by eminent public services ; Palmam non sine pulvere.”’ 







The remarks of President Quincy were expressive of the deep- 
est feeling. He alluded to the fact of his being about to leave 
the post he had so long and so eminently occupied, and the 
universal response which followed his remarks, and the sentiment 
offered by him, showed him how deep was the respect entertained 
for him. His sentiment was as follows : 
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** The Dane Law School. May it, in all times to come, be, as it has been in 
all times past, the resort of those who are among the highest hopes, and the 
noblest spirits, of every state and section of our country.” 


The following sentiment was next offered from a member of the 
Law School: 


its life is sure 





‘The law —a vigorous branch of the tree of knowledge 
whilst it bears one Green-leaf.”’ 


Professor Greenleaf replied in a happy manner, and gave as a 
sentiment : 

** The institutions ef our country, safe in the hands of the rising generation of 
lawyers.”’ 

But the professor was not allowed to rest here, for his associate, 
Judge Story, immediately turned upon him the following : 

** Professor Greenleaf; we have the best evidence of his law, in his law of 
evidence.”” 

The president then proposed the following sentiment, in compli- 
ment to the Hon. Jeremiah Mason : 


‘* The members of the Massachusetts Bar, past and present —not behind the 
first in the Union — and its oldest member, facile princeps, inter pares.”’ 


Mr. Mason responded briefly, and concluded with a sentiment. 

The following sentiment, in honor of Judge Davis, received 
great applause, and was responded to by him in some brief, but 
pertinent remarks : 















‘*Our venerable friend of the class of 1781 — who resigned office to the 
regret of all, and now enjoys the oftwm cum dignitate, with the congratulations 
of all.’ 


Judge Story here cited the following passage from Algernon 
Sidney, which, he said, had been warmly approved by another 
great man, Sir William Jones. ‘“ It is (the law) void of desire 
and fear, of lust and anger ; it is pure dispassionate mind, written 
reason — retaining some measure of the divine perfections. It 
enjoins not that which pleases a weak, frail man, but, without 
regard to persons, commands what is good, and punishes what is 
evil, in all, whether noble or base, rich or poor, high or low. It is 
deaf, inexorable, inflexible.” ‘The following sentiment was then 
given by the president, and received with the greatest applause. 


‘* Rhode Island—smali in territory, but large in spirit. The land of good 
principles, and sound law.”’ 
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The Hon. Judge Pitman, of Rhode Island, responded, and gave, 


in concluding his remarks, 


‘* The science of law, and the science of government — these form the ‘ men 
— high-minded men,’ who constitute a state!’ 


Judge Story, after alluding to the county of Essex, as the birth- 
place, or residence, of some of the distinguished lawyers of the 
state, and pointing to Parsons, Sewall, Dane, Prescott, and Salston- 
stall, among the dead, and to Putnam and Jackson, among the 
living, and to the circumstance of his having been a student at law 
in the oflice of Judge Putnam, gave the following toast : 


** Health and long life to judges Putnam and Jackson, not excelled by any 
of their contemporaries, in their knowledge and administration of commercial 


law.’? 


Judge Putnam responded, and expressed his gratification at the 
kind allusions made by the president, to the relation which had 
existed between them, when he, the president, was a student of law. 
He said that he could not say much of the instruction given, but 
he could say a great deal of that acquired. In ancient times, 
Iulus used to follow, “ haud passibus equis ;”’ but the modern Iulus 
had rushed forward with immense strides, into unexplored regions of 
jurisprudence, and left Anchises plodding on in the old field, out 
of sight and out of mind. He remarked that he had attended 
the celebration with great satisfaction — that the institution had 
always engaged his attention and interest, and that he regarded it 
as the morning light, which would increase and diffuse the bles- 
sings of law and justice to civilized man. He congratulated the 
students, on the advantages they possessed. He stated, that the 
legal presumption was, that they were well grounded in the prin- 
ciples of their profession, and he assumed such presumption as the 
fact. He then offered some remarks upon the dignity and respon- 
sibility of their calling, and upon the independence which they 
should maintain in its execution ; recommending them to maintain 
a proper respect, and a sincere regard to the rights and feelings of 
others. In illustration and example, he cited two cases, one of 
judicial, and the other of professional independence. The first 
happened in the reign of Henry IV. of England. His son, in his 
youth, was greatly addicted to riot and dissipation, and some of 
his dissolute comrades were arraigned before Sir William Gas- 
coigne, then chief justice of England. ‘The prince determined to 
save them from conviction, by brow-beating the chief justice, and 
was guilty of an outrageous contempt, in open court. The chief 
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justice, mindful of his duty, and unawed by the rank of the 
monarch, committed the heir apparent to prison. ‘The prince sub- 
mitted to his merited punishment ; and when his father was after- 
wards informed of the circumstances, he had the magnanimity to 
declare, that he thanked God for giving hima chief justice, who 
knew how to administer, and a son who rendered obedience to the 
laws. ‘The other case which he cited, relating to the independence 
becoming professional advocates, was one, the circumstances of 
which we have ever considered as one of the brightest spots in 
our revolutionary history ; a triumph of principle of as vital import- 
ance, as any victory won by our arms on the baitle-field. Ie re- 
marked that they had all heard of the Boston Massacre, a misno- 
mer, indeed, but pleas in abatement were not allowed by the 
sovereign people. Captain Preston, and other British soldiers, 
while on duty in State Street, Boston, were not only insulted by 
the mob by the most opprobrious language, but were also as- 
saulted and pelted with snow-balls, and their lives put in imminent 
jeopardy. Under that insupportable provocation, Captain Preston 
ordered his soldiers to fire. ‘They obeyed, and some of the as- 
sailants were killed. Preston, and some of his soldiers, were in- 
dicted for murder. 

This happened, he remarked, just before the revolutionary war, 
when the minds of the people were inflamed almost to madness, 
under their oppressions. It was called a massacre, and the blood of 
the prisoners was loudly demanded to atone for the alleged murder. 
The prisoners, in their extremity, applied to John Adams and Jo- 
siah Quincey, to defend them. ‘Those gentlemen were known to 
be at the head of their profession as advocates, and among the 
most earnest supporters of the claims of America. They saw at 
once the whoie ground. ‘They knew that by the common law 
their clients were entitled to a fair trial, and they knew that if they 
undertook the act for the accused, they would be subjected to the 
obloquy, if not to the rage of the people, and to the charge of 
having been faithless to the cause of their country. But they 
were mindful of their duty as advocates, and of the rights of the 
prisoners. ‘l'aking no counsel of flesh and blood, they undertook 
the defence, and the prisoners were acquitted of the alleged 
murder, by a jury of the country. Thus, he remarked, the 
law triumphed; the independence of the advocates was crowned 
with honor, and the justice of the country was established. Judge 
Putnam concluded his instructive remarks with the wish, that the 
students might all have that legal discernment and independence, 
which should enable them to do justice to all concerned, with a 
clear conscience towards God and man, 
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The following sentiment was then sent up to the President : 


‘‘George S. Hillard — one of the best fellows, and one of the best upokes-men 
; i 
in our common weal.”’ 


In obedience to the unanimous call, Mr. Hillard rose, and fol- 
Jowed in a strain of eloquence which made a deep impression upon 
all who heard him. He remarked that he was one of the oldest 
members of the law school then present. ‘That it was then in its 
commencement, but had since expanded as the mustard-seed be- 
comes the tree. ‘The place and the occasion reminded him of the 
past. He alluded to many members of the school who had since 
died, and briefly characterized them. He then proceeded to re- 
mark upon the profession of the law, and to make some observa- 
tions upon the theme suggested by Mr. Choate’s address. ‘The 
highest ends and aims of the profession were moral. Success was 
an accident. It might or might not come. It often followed the 
unworthy, and neglected the deserving. But character and worth 
were independent of chance. ‘They secured a permanent posses- 
sion of respect. Whoever practised the law in a noble and high 
spirit was an ornament to humanity. He illustrated this by in- 
stances from history. How inferior was the fame of such men as 
Thurlow, Wedderburne, or Abinger, to the pure glory which hal- 
lowed the name of Romilly, whose course in parliament,when the 
matter of the Duke of York and Mrs. Clarke was under examina- 
tion, was contrasted with the sickening devotion of Lord Eldon to 
the same worthless member of the royal family. He also passed 
an animated eulogium upon the self-devotion of John Jay, who 
left the proud post of chief justice of the supreme court of the 
United States, to negotiate the British treaty, with a full conviction 
that he should make himself a victim by so doing. Men like 
Romilly and Jay, were the proper models for young lawyers to 
shape themselves by. He concluded with the following senti- 
ment : 


b | 


** The grave of the upright lawyer.’ 
caelum.”’ 


—‘* Cujus est solum, ejus est usque ad 


The next sentiment was as follows: 
‘* The Maine bar—the Main stay of the State.”’ 


This was responded to by Charles 8. Daveis, Esq., of Portland, 
who concluded his remarks with the following : 


** James Bowdoin — type of the union of liberty and law — liberty secured by 
law, and law rendered triumphant over the excesses of liberty.”’ 
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Judge Story then offered the following sentiment, in compliment 
to Judge Williams : 


‘** The late chief justice of the common pleas, to whom, in the exercise of his 
official functions, it was not only common but invariable, to instruct as well as to 


please.”’ 
Judge Williams briefly responded, and gave : 


‘The pupils of Dane Law School — may they ever bear in mind the solemn 
consideration, that of those to whom much is given, of them will much be re- 


quired.” 


The president then alluded, at some length, to the public ser- 
vices of Chancellor Kent, who, he remarked, gave to the world his 
able treatise upon American law, after his state thought him too 
old to serve them; and concluded with the following sentiment, 
which was received with the greatest applause : 


‘Chancellor Kent. Uniting in himself the achievements of Hardwicke, Mans- 
field, and Blackstone. Each of us may say, Heud invidio—muiror magis.”’ 


The following letter was then read from John Quincy Adams. 


Quincy, Ist July, 1845. 
Gentlemen, — Your obliging invitation of the 10th ultimo, to the social and 
intellectual banquet proposed to be held on the 3d of this month, for mutual! 
gratulation upon the successful progress of the institution, of which you are reap- 
ing the ripe fruits for the benefit of our country, has been received, with grateful! 
sentiments for your kindness, and with an earnest desire to avail myself of it. A 
July winter has interposed an obstacle which Iam not at liberty to disregard, 
and which leaves me only the alternative, of longing to share with you the rich 
repast, which genius and fancy are providing for you, on that day, in the name of 
law. Instead of my presence, | offer you a sentiment suited to the occasion and 
the day. 
‘* Liberty and Law — associated, till the judgment day, with the name of Na- 
than Dane.”’ I am with great respect, gentlemen, 
Your friend and fellow student, 
Joun Quincy ADams. 


The following sentiment was then offered by the president. 


** John Quincy Adams. A scholar, a statesman, and a jurist— whose labors 
are embedded, like beautiful mosaic, in the history of his country.” 


A letter received from William Anthon, Esq. of New York, 
was then read. It was as follows: 


Gentlemen, — My professional duties will deprive me of the pleasure of being 
present at the celebration of the opening of your law library. My best wishes, 
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however, will be with you. The treasures you are accumulating will benefit dis- 
tant generations, perhaps, more than the present, which seems too much inclined 
to undervaiue the labors of former days. Iesteem the common law the great 
conservative principle, on which the nation will fall back, after it has passed 
through the phases of codification and similar follies. Then your collection will, 
I trust, be found one of the ‘‘ old fields out of which cometh the new corn,’’ and 
your labors of the day be duly valued. 

I am with great respect, 

Your obedient servant, 
Wituiam Anrtuon. 


The following from Dr. Oliver Wendell Holmes, of Boston, 
was next read. 


Gentlemen, —1 am deeply sensible of the honor you have conferred upon me, 
in choosing to remember that I was once an unworthy student of the noble science 
to which you have devoted yourselves. It is only by an act of great self-denial, 
that I can keep myself away from the celebration to which I have been so kindly 
invited. But I feel that my presence would be, in medical language, an ‘‘ error 
loct,”— in legal terms, a trespass, which would render me liable to all the penalties 
of an intruder. I never fairly took root in legal ground —like the child in the 
epitaph, I was transplanted in the bud to blossom elsewhere. 

Let me speak with all honor and gratitude of the new calling for which I left 
your ranks so many years ago. It has conferred upon me great and ever multi- 
plying pleasures. It has opened new sources of intellectual culture. It has 
multiplied a hundredfold, the endearing relations of life. It has written lessons 
upon my heart, better than all that books contain or sages utter. But I feel, 
that in leaving the courts of your august science, I was leaving the most pro- 
found, the most brilliant, the most aspiring of my companions and fellow stu- 
dents ; that I was quitting the central channel, in which the stream of youthful 
talent was flowing most largely and freely ; that I was bidding farewell to the 
lips of eloquence ; that I was making myself an alien to the paths of literature ; 
that I was loosening the ties of friendship which would have been the happiness, 
as well as the honor of my life. The change from your pursuit to mine, is like 
turning a ring upon the finger —the sterling gold perhaps shows better, but the 
brilliant is eclipsed forever. 

I can only console myself, by remembering, that our professions have so much 
incommon. If your Themis settles difficulties, our Anthemis settles stomachs. 
We have the mel rose in our Pharmacopwia, but what apothecary can mingle 
honey and roses like a counsellor before a jury’ Which is most familiar with 
the habeas corpus act, the attorney, or the anatomist’ Look at the statue of 
Justice — blind and barefoot. Did not surgery show her how to put on a ban- 
daget What legal quibbles can equal the tricks of charlatanry, those ** me- 
dicinal gums ”’ of which Othello speaks so feelingly! 

And, lastly, it is impossible to overlook the instinctive feeling with which the 
two professions regard each other. Who has not observed, that lawyers com- 
monly have a liking for medicine? Ask for Iceland moss, at the druggists, and 
you will see what an extraordinary lichen medicine has for them. 

Let me conclude, therefore, by a sentiment expressed in the form which habit 
has rendered familiar and agreeable to my mind, embodying a desire that the 
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sister sciences may be harmoniously blended, in company with good fellowship 
and good principles. 


KK 


Juris incorrupti, 

Medicine rationalis, partes equales, 

Amicitie ferventis amphoram plenam 

Vini optimi guttas perpaucas ; 
Tere simul et infunde, 

Religionis purissime quantum sufficit ; 
Fiat Mistura, omni hora sumenda! 

r 
Yours, very respectfully, 
O. W. Homes. 


Letters were also read from other distinguished members of the 
profession, but our limits will not allow us to give them. The 
exercises allorded the highest gratification to the numerous guests, 
and were every way worthy of the institution, the prosperity of 
which was thus happily celebrated. 


liccent American Decisions. 


Court of Common Pleas, Pennsylvania, Lancaster County, April 
Term, 1844. 


Lancaster Savines Instrrvution v. Reicarr. 


The act of the 16th of July, 1842, which allows a stay of execution for one year, 
if the defendant's property does not bring two-thirds of its appraised value at 
sheriff’s sale, is unconstitutional and void as to mortgages executed before its 
passage ; for the reason that a mortgage is in substance a contract, and cannot 
be impaired by an act of the legislature. (See the decision of the supreme 
court of Pennsylvania in Moore v. Chadwick, 7 Law Reporter, 433.) 

It seems, the defendant, in order to obtain the stay of execution allowed by the 
act of 16th of July, 1842, must pay the interest due on the debt or judgment 
before the sheriff's sale takes place, otherwise he may not only cure irregu- 
larities in holding the inquest, but waive the stay allowed by the act. 

Quere, whether, under the act of 16th of July, 1842, the sheriff must give the 
defendant notice of the time and place of making the appraisement. 


Lewis, President. ‘This is an application to set aside the sheriff’s 
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sale of the defendant’s real estate. On the Ist of August, 1839, 
Mr. Reigart, the defendant, obtained the loan of a sum of money 
from the Savings Institution, and executed thereupon a bond and 
mortgage to secure the payment of the said sum —the principal on 
or before a certain day therein named, and the interest, as it ac- 
crued, at certain periods stipulated. After these instruments were 
executed, to wit, on the 16th of July, 1842, the legislature of Penn- 
sylvania passed an act declaring, that “ in all cases where lands 
have been, or hereafter shall be levied upon by virtue of any writ 
of fieri facias, or other writ of execution, the sheriff shall cause the 
same to be valued by twelve men, and return the appraisement to 
the court with the writ, and if upon a writ to sell the premises they 
cannot be sold for two-thirds of the appraised value of the same, 
the sheriff shall not make sale thereof, but shall make return of the 
same to the court, and thereupon all further proceedings for the sale 
of such lands shall be stayed for one year from the return of the 
writ.” On the I1th of August, 1843, a scire fucias was issued 
upon the mortgage, in pursuance of the act of assembly prescribing 
the mode of proceeding for the sale of mortgaged premises in 
default of payment, and on the 21st of October, 1843, a report of 
arbitrators was filed, which, by a law of the state, has the effect of 
a judgment of the court of common pleas, in favor of the plaintiff, 
for the sum of § 2,512 57, and on the same day execution was 
stayed by consent until the Ist of March, 1844. On the 9th of 
March, 1844, a writ of levari facias was issued, by which the sheriff 
was commanded to sell the property for the purpose of raising the 
money due upon the mortgage. On the 20th of March, 1544, the 
property was appraised at $3,000. On the 6th of April, IS44, it 
was sold by the sheriff for the sum of 82,830. On the 15th of 
April, 1844, the sheriff’s deed to the purchaser was presented for 
acknowledgment, and thereupon a motion was made to set aside 
the sale. ‘lhe grounds of complaint were stated to be two. First, 
that the property was not sufliciently described in the sherifl’s ad- 
vertisement. Second, that no notice was given to the defendant of 
the time and place of the appraisement or sale. 

The description given in the sheriff’s advertisement, corresponds 
with that furnished by the defendant himself in the mortgage, and 
appears to contain everything material to be stated in the notice of 
sale. The first objection is, therefore, unsustained. 

In addition to the publication of the notice of sale as required by 
law, the sheriff left a copy at the residence of the defendant : 
placing one copy inside of the house, and attaching another to the 
outside of the building, on a conspicuous part of the wall. The 
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defendant was absent from his house at the time the notice was left, 
but it dees not appear that the sheriff knew where to find him, or 
that he had changed his resdence. ‘The notice must, therefore, 
have the effect of a notice left at the defendant’s place of abode. 
It appears, also, that he attended at the sale, and furnished 
what wes stated to be a more perfect description of the property, 
which was read to the bidders and others. Under these circum- 
stances, it is considered that the sheriff did all in his power to 
comply with the provisions of the law respecting the notice of sale, 
and that the notice given was sufficient. 

But it does not appear that any notice was given of the time and 
place of making the appraisement, and although the property has 
been sold for more than two-thirds of the appraised value, it is 
complained that the defendant has been injured by an assessment 
at a less value than would have been placed upon the property, if 
he had been notified and heard. ‘To this it is answered by the 
plaintiff’s counsel, that notice is not required by the act, and if re- 
quired, that it is immaterial in this case, because the stay-law of 
16th July, 1842, so far as regards mortgages executed before its 
passage, is unconstitutional. Under the act of 1705, it was not 
thought necessary to give the defendant notice of inquisitions to 
extend or condemn real estate taken in execution. (4 Yeates, 21.) 
But this construction was not satisfactory, and under the act of 
1806 a different rule was established. (2 Binn. 215.) Although the 
act of 1842 is silent upon the subject of notice, there is nevertheless 
a hardship in permitting any important proceedings to be taken in 
a cause without notice to the party to be affected. It will not be 
necessary, however, to determine this point, as the case will be 
decided upon other grounds, which seem free from doubt. 

The appraisement is required by the act of 1842, in order that 
the defendant may obtain the stay of execution upon complying 
with the terms required by that act ; but it is provided that, “ before 
he shall be entitled to such stay of execution, he shall pay the inter- 
est due on the debt,” &c. No payment or offer of payment of in- 
terest has been made in this case. The principal object was the 
stay; the right to that depends upon the payment of interest. The 
appraisement is only necessary to govern the proceedings of the 
sheriff, if the interest be paid before the sale. But if the interest 
be not paid, the appraisement would seem to become inoperative. 
An omission to pay the interest before the sale, might not only cure 
irregularities in holding the inquest, but might amount to a waiver 


of the appraisement and the stay of execution offered by the act of 
1842. This view of the case, however, has not been insisted upon 
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by the plaintiff’s counsel, and we therefore proceed to consider the 
constitutional grounds upon which he relies, in order to sustain 
these proceedings. 

The constitution of the United States declares, that “no state 
shall pass any law impairing the obligation of any contract,” and 
the constitution of Pennsylvania prohibits her legislature from 
* making any law impairing contracts.”” Is a mortgage a contract ? 
It does not require any great degree of legal acumen, or any great 
weight of authority, to determine this question. A mortgage is, in 
form, a conveyance of land; but, under the ameliorating influence 
of equity principles, and the operation of our act of assembly under 
which this sale has been made, a mortgage is in substance a contract, 
by which real estate is pledged for ‘the payment of a debt, and 
liable to be sold by the sheriff, in case of default, at any time upon 
the expiration of a year and a day after the whole sum becomes 
due. If the mortgage be regarded as a formal conveyance of land, 
the case of Fletcher v. Peck, (6 Cranch, 87,) is an authority to show 
that such an instrument is a contract, the obligation of which cannot 
be impaired. If it be regarded as an unexecuted contract, by which 
a particular property is pledged and agreed to be sold for the pay- 
ment of a debt, it falls precisely within the letter of the constitution 
by which it is protected from legislative violation. If the bond or 
note which formed a part of the transaction, be taken into view, we 
have the authority of Chief Justice Marshall, in Sturges v. Crown- 
inshield, (4 Wheat. 122,) for the principle, that ‘ a promissory note 
for the payment of money on a certain day, is a contract creating 
an obligation to pay the money on that day, and that any law 
which releases a part of this obligation, must, in the literal sense of 
the word, impair it.” We have, therefore, i in this case, the double 
obligation of two contracts, one contained in the bond, the other in 
the mortgage, given to secure its payment on the day stipulated by 
the parties. 

Does the act of 1842 impair the obligation of these contracts ? 
It is material to the case that the mortgage was executed before 
the passage of that act, and that under the law which existed at the 
time of the contract, the defendant was entitled to a stay of pro- 
ceedings for the period of a year and a day after the time of pay- 
ment fixed upon in the contract. It is also worthy of consideration, 
that long after the expiration of this stay, and after suit was brought 
and judgment obtained, a further stay of execution of upwards of 
four months was entered upon record by consent of parties. The 
present is an effort to procure still another year’s stay of proceed- 
ings, by virtue of the retroactive operation of the act of 1842. 
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A violation of contract is an act of injustice which receives no 
support from religion or morals; and it is among the earliest 
lessons of the horn-book, that injustice of every description stands 
opposed to the dictates of sound policy. Such a proceeding is, at 
best, but removing a hardship from one who contracted to bear it, 
and placing it upon the shoulders of another who was before free 
from the burthen. It is relieving one who had received a compen- 
sation for bearing the charge, and burthening another who had paid 
the price of exemption. It is a preference of the debtor over the 
creditor, amounting in effect to a repudiation of the contract be- 
tween them. ‘The business of life is so dependent upon the fulfil- 
ment of contracts, that “ no one can safely move a step, or even sit 
still, without reposing confidence in the engagements he makes 
with his fellow men.” National and individual prosperity are so 
interwoven with the preservation of public and private credit, that 
it is one of the highest duties of government to preserve good faith 
as well in its own transactions as among the people. 

It is not denied that a state may “ modify the remedy for enforcing 
the performance of a contract, without impairing its obligation.” 
(4 Wheat. 122.) But “ if the acts of a state so change the nature and 
extent of existing remedies, as materially to impair the rights and 
interests of a party, they are just as much a violation of the con- 
tract as if they directly overturned his rights and interests.” (Story, 
J.,in 8 Wheaton, 1.) The obligation of the contract, which the con- 
stitution preserves from violation, must necessarily mean the /ega/ 
obligation by which a party is compelled to perform his engage- 
ment or pay damages for the breach. In other words, the odb/iga- 
tion consists of the remedies which the /aw of civil society furnishes 
in substitution for those which might have been resorted to in a 
state of nature. Every one yields up to society his natural right 
to redress his own injuries, in return for the remedies provided by 
law. But if these remedies are taken away, he is left in a worse 
condition than if he had continued in a state of nature, alike unin- 
jured and unprotected by constitutions, governments and laws. 
When all the remedies to enforce performance are taken away by 
civil society, there is no obligation remaining except that which the 
conscience of every honest man imposes upon himself. This, how- 
ever, is only a moral obligation, which is of no force among the 
dishonest, which cannot be impaired by any human enactment, and 
which it would have been folly to protect by constitutional pro- 
vision. ‘The pretension that the legislature can take away the 
existing remedies for enforcing performance of a contract, without 
impairing its legal obligation, is a dangerous heresy which, at this 
day, has but few advocates. 























COURT OF COMMON PLEAS, PENNSYLVANIA. 159 


Can the remedies be suspended without imparing the obligation of 
the contract?) In Sturges v. Crowninshield, Chief Justice Marshall 
conceded, that the constitutional prohibition included “ laws extend- 
ing the time of payment beyond that stipulated in the contract, and 
laws allowing judgments to be paid by instalments.” “It is proba- 
ble,” says the chief justice, “ that laws suchas those were most im- 
mediately felt, and produced the loudest complaint at the time the 
constitution was adopted.” It is true that suspending the remedy for 
a year is not so serious a violation of the contract as taking it away 
forever. ‘The one is a total destruction of its legal existence, the 
other only “ impairs” its obligation. ‘The diflerence is only in the 
degree of the injury inflicted ; there is none in the principle involved. 
In both cases the contract is violated. The people have not en- 
trusted their representatives with such a despotic power. On the 
contrary, each house is entrusted with the ‘ powers necessary for a 
branch of the legislature of a “rree strate.” It cannot be neces- 
sary in “a free state,” to deny to the people, who are in fact the 
ruling authority of the country, the privilege of making their own 
contracts, or the right of enforcing them according to the laws ex- 
isting and in contemplation of the parties at the time they were 
made. It is a provision of the fundamental law, that “ all courts 
shall be open, and every man, for an injury done him in his lands, 
goods, person, or reputation, shall have remedy by due course of 
lav, and right and justice shall be administered without sale, denial, 
or delay.” Of what avail is the constitutional injunction that the 
party aggrieved shall have remedy, if the legislature may take the 
remedy away ? Of what avail is the provision in favor of the 
“‘due course of law,” if the course of law may be suspended or 
obstructed? Of what advantage is the requirement that justice 
shall be administered “ without denial or delay,” if the legislature 
may pass laws under which the just obligations of the most solemn 
contracts may be suspended, and justice be both denied and delayed 
for a long period of time? If the remedy may be suspended for 
a year, there is nothing to prevent a suspension for a longer pe- 
riod. If the power to suspend the remedy exists, there is nothing 
to preventa perpetual suspension. It is conceded that the legisla- 
ture may pass laws regulating the remedies and suspending them, 
so far as respects contracts made after their enactment. It is also 
conceded, that the legislature may discharge the person of the 
debtor from imprisonment, upon giving up his estate for the bene- 
fit of his creditors. ‘ Imprisonment of the debtor is no part of 
the contract, and a release of the person does not impair its obliga- 
tion.” This is the language of Chief Justice Marshall, and it is par- 
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ticularly true with regard to all contracts made in Pennsylvania 
since the adoption of her constitution. It is a constitutional provi- 
sion that “the person of the debtor, where there is not strong pre- 
sumption of fraud, shall not be continued in prison, after delivering 
up his estate for the benefit of his creditors.” But the property 
of the debtor is liable for his contracts, and to release that impairs 
their obligation. (4 Wheaton, 122.) A release of the debtor’s pro- 
perty for the period of a year, is as much within the prohibition as 
a perpetual release ; and upon this principle a statute of Illinois, 
substantially similar to the one under consideration, was held by 
the highest judicial authority in the Union to be unconstitutional, 
so far as regards mortgages executed before its passage. Brownson 
v. Kenzie, (1 Howard’s Rep. 311.' ) 
This opinion is of course confined to the case before the court. 
It is presumed that the legislature did not intend the general ex- 
pressions of the act of 1842 to operate upon mortgages executed 
before its passage. ‘There is ample scope for the operation of the 
law upon cases subsequently arising, and upon cases where there 
was no specific pledge of property by contract. As the members 
of the legislature are under oath to support the constitution, it is 
the duty of the courts to reconcile their acts with that instrument, 
if possible. It is not every general expression in a legislative act 
that should be construed into a violation of the constitution. But 
if the act of 1842 was intended to operate upon cases like the one 
before the court, it is our duty to obey the constitutional mandate of 
the people, in opposition to the unauthorized acts of their servants. 
So far as the law may be understood to operate upon mortgages ex- 
ecuted and recorded before its passage, it is unconstitutional and 
void. 
The motion to set aside the sale is overruled, and the acknow- 
ledgment of the sheriff’s deed received. 
Reah Frazer, for the plaintiff. 
Thaddeus Stevens, for the defendant. 





‘This case is reviewed and confirmed in McCracken v. Hayward, (2 Howard, 
608,) published since the above opinion was written, and that case goes the length 
of declaring alllaws which provide against the sale of property under an execution, 
unless the price bid for it shall reach a fixed amount, unconstitutional, so far as re- 
lates to judgments owing at the time such lews were passed. 
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Circuit Court of the United States, Massachusetts, May Term, 1845, 
at Boston. ; 

Tue Farmers anp Mecuanics Bank v. WiLtiam Srickngy AND 
ANOTHER. 


A, under an authority from B, to purchase butter and cheese for B, and to draw on 
him for the purpose of paying for the same, which authority was to expire at a 
specified time, made such purchases, and drew drafts on B, which were dis- 
counted at the Farmers and Mechanics Bank. ‘Three of those drafts, two 
for 34000 each, and one for $2000, were drawn after the expiration of the 
authority, and were refused acceptance by B ; the two former were drawn to 
pay fur purchases made prior to such expiration, but the latter was not, although 
A falsely stated to the officers of the bank that it was. A had an authority 
from B to draw for $2000 for another purpose, which authority he never com- 
municated to the oflicers of the bank. It was Aeld, that B was liable for the 
two drafis of $4000 each, but not for the draft of $2000. 

A having assigned to the bank his claim against B, in trust to apply the proceeds 
in payment of all his debts to the bank, and a suit having been brought thereon, 
and referred to arbitrators, who awarded a certain sum, which was paid by B 
to the bank accordingly, and the bank having brought an action against B upon 
the drafts, it was Ae/d, that the terms of the assignment must govern the appro- 
priation of the payment, and that A’s debts to the bank being the three drafts 
beforementioned, the payment was to be appropriated upon them pro rata, 4-5 
to the two drafts of $4000, and 1-5 to the draft of $2000, 


Tus was an action of assumpsit on three bills of exchange, drawn 
by one Orkin Rood upon the defendants, in favor of Lewis Rood 
or order, November 22, 1836; one for $2000 and one for 54000, 
both payable in three months, and one for $4000, payable in four 
months. ‘The drafis were refused acceptance by the defendants ; 
and this suit was brought by the plaintifls as indorsees, to recover 
the amount of the biils of exchange, upon the ground that they 
were drawn by Rood for the benefit, and by the authority of the 
defendants, and were discounted by the plaintifls upon the credit 
of the defendants. The declaration contained special counts upon 
a promise to accept the bills; and also the money counts as for 
money advanced and paid for the use of the defendants. The 
general issue was pleaded. 

At the trial, it appeared, among other evidence, that Rood, the 
drawer, was employed by the defendants in the spring of 1836, to 
purchase upon their account large quantities of butter and cheese, 
not exceeding certain prices, and that the agency was to end early 
in the month of November of the same year. Rood made pur- 
chases t» a large amount under this agency, which he paid for in 
part by cash furnished by the defendants, and in part by the pro- 
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ceeds of drafts, drawn by him on the defendants, and discounted 
by the plaintiffs. All of these drafts were accepted and paid by 
the defendants, except the three upon which the present action was 
founded. The latter were drawn after the expiration of the agency, 
the extent of which, according to evidence in the case, was 
communicated to the president and one or more of the directors of 
the bank ;_ but there was also evidence to show, that the two drafis 
of $4000 each were to pay for the purchases of butter and cheese, 
actually made before the agency expired. ‘The draft of $2000 
was in fact specially authorized by the defendants, for the purpose 
of procuring money to be sent by Rood to the defendants for an- 
other purpose; but the letter containing this authority was not 
shown by Rood to the plaintifis. He stated to them that the 
draft was required for payment of amounts due on old bills, for 
the purchases made under the agency, which, in fact, was untrue. 

Soon after the dishonor of the drafts, Rood brought an action in 
the circuit court in Boston, against the defendants, for the sup- 
posed balance due him under the agency, and also for damages 
sustained by reason of the dishonor of the drafts, which suit was 
ultimately referred to arbitrators. On the 24th of December, 1836, 
Rood made an assignment to the plaintiffs, which, after reciting 
that he owed them $10,000 or thereabouts upon the three drafis, 
proceeded to assign to the bank the claims of Rood against the 
defendants, in trust, to apply the proceeds, after deducting ex- 
penses, “towards the payment and satisfaction of all moneys due 
or owing from the said Rood to the said Farmers and Mechanics 
Bank,” and to pay the balance, if any, to Rood or his assigns. 
There was also a clause, giving authority to the bank to prosecute 
the suit, or any other suits to recover the demands assigned. ‘I'he 
proceedings before the arbitrators were conducted by persons em- 
ployed by the bank. In June, 1840, the arbitrators awarded the 
sum of $4,962 35, as due by the defendants to Rood. In the pro- 
ceedings before the arbitrators, no credit was given to the de- 
fendants for the drafts so dishonored, and no credit was claimed 
by them therefor. 

The defendants contended, (1.) That the award and proceed- 


ings under the arbitration by the plaintiffs, were an estoppel of 


their demands in the present suit. (2.) That Rood had no author- 
ity to draw the drafts on the defendants now in controversy, so as 
to bind them to accept and pay the same. (3.) That the bank did 
not discount the drafts on the credit of the defendants, but solely 
on the credit of Rood and the payee. (4.) That the evidence did 
not establish that the drafts were drawn in order to pay for butter 
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and cheese purchased for the defendants. (5.) That the defend- 
ants, at all events, were not liable for the drafi of $2000, as the 
same was not drawn in pursuance of the authority given by the 
letter before referred to; but was drawn upon a false statement 
made by Rood. | 

The court after summing up the evidence applicable to these 
points, left the case to the jury upon the evidence, with the sugges- 
tion that upon the first three points, the evidence seemed to pre- 
ponderate in favor of the plaintiffs, and, as to the fifth point, that 
the defendants were not, upon the admitted facts, liable upon the 
$2000 draft. Upon this suggestion, the counsel agreed that the 
jury should give a verdict for the plaintiffs in the sum of $10,000 ; 
and that it should be referred to an auditor to settle the exact 
amount, according to the suggestion of the court; and that the 
verdict should be amended accordingly. 

The case was referred to George T. Curtis, as auditor, who, 
after hearing the parties, reported the amounts due upon the several 
drafts, and also the amount of the award, deducting the costs and 
expenses. ‘I'he report stated further, that the plaintiffs’ counsel 
claimed the right to appropriate the money received under the 
award, after deducting the charges, being $3,823 48, first to ex- 
tinguish the draft for 32000, and then to apply the balance to- 
wards the two drafts found by the verdict, as due from the de- 
fendants to the plaintiffs; and that, to show that the plaintitls had 
never made any appropriation inconsistent with their present claim, 
the plaintifls called several witnesses, who were objected to by the 
defendants. Their evidence was reported by the auditor, and was 
to the effect, that the president or directors had never directed any 
appropriation of the payments under the award, and that the 
entries were made by the cashier, without any authority from the 
other oilicers, simply to show how much was due to the bank. 
The case now came on to be heard upon the auditor’s report. 


Choate and Crowninshield, for the plaintiffs. 


C. G. Loring and 8. Bartlett, for the defendants. 


Srory, J., afterwards delivered the opinion of the court. He 
said that, although the question respecting the correctness of the 
charge to the jury, upon which the draft of 2000 was disallowed, 
was not open upon the present report, yet, if it were, he remained 
of the same opinion which he then expressed. The ground upen 
which the defendants were held liable for the two drafts of 34000 
each, was, that they were drawn under the authority given to him 











164 RECENT AMERICAN DECISIONS. 


by the defendants, for the payment of debts incurred in purchases 
for them, and advances made by the bank with a full knowledge 
of his authority. But at the time the draft of 52000 was given, 
the authority had expired, and the bank knew the fact. 'The new 
draft was not obligatory upon the defendants, unless drawn in con. 
formity with some new authority. It was not drawn in pursu- 
ance of such new authority, for the letter of the defendants was 
never shown to the bank. The original authority was limited to 
the amount of purchases made before the expiration of the author- 
ity. ‘This limitation was known to the bank, and they, conse- 
quently, could not bind the defendants by any discounts, after the 
original authority had expired, except so far as the same were 
necessary to pay for the purchases, made before the expiration 
thereof. The draft of $2000 was not required for any such pur- 
chases so made, and the defendants ought not to be bound by it. 

The remaining question was, how was the money received 
under the award to be appropriated? It was to be applied _pre- 
cisely as required by the terms of the assignment. ‘The law made 
no appropriation different from the intention of the parties. By that 
assignment, the expenses were to be first deducted, and the balance 
only applied to the discharge of all the debts contemplated in the 
assignment, which were the three drafts now in suit. ‘The balance 
must be applied to a// the debts, and consequently, must be applied 
pro rata. Four-fifths were to be appropriated to the two drafts of 
$4000, and one-fifth to the draft of $2000. 

To the suggestion, that an actual appropriation was made by the 
cashier, there were two answers, either of which would be decisive 
against it. First, no such appropriation was authorized by the 
directors, and without their authority no such appropriation could 
be validly made by the cashier; and in fact, the cashier testified 
that he himself never intended to make any appropriation. Second, 
under the assignment, no such appropriation could be made, unless 
by the positive consent of both parties, dispensing with, and recall- 
ing the original appropriation made in the assignment. 

The result of the opinion of the court was, that the defendants 
were liable upon the two drafis of 4000 each, with interest from 
maturity, until the receipt of the money under the award. The 
expenses were then to be deducted from the award, and four-fifths 
of the balance, (33,823 48) were to be credited against the amount 
of those drafts. Upon the balance of the two drafts, after such de- 
duction, the plaintifis were entitled to interest up to the time when 
the verdict was rendered. 
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Eraan Anuen v. Ortson Biunr anp ANOTHER. , 
































Where a patent is surrendered for imperfection in the specification, and applica- 
tion is made for anew and amended patent, the grant of the same by the 
commissioner of patents is conclusive evidence of the existence of all the facts 
necessary to entitle him to issue it, except in cases of fraud, and where his ex- 
cess of authority is apparent on the very face of the patent. 

A verdict, upon an issue in a court of equity, where there were no further proceed- 
ings had thereon, and no hearing upon the merits, is not admissible as evidence, 
in a subsequent suit at law between the same parties, where the same facts are 
in issue. 

In an action for infringement of a patent, upon the question of the novelty of the 
invention, and the identity or diversity of two or more machines or compounds, 
the evidence of persons conversant with the subject as a science is, ceteris pari- 
bus, entitled to more weight than that of mere artisans. 


Ts was an action on the case, for the infringement of a patent 
for an improvement in the method of constructing locks for fire- 
arms. ‘The general issue was pleaded, with a special statement of 
matters of defence. 

At the trial, it appeared that the original patent was granted 
November 11, 1837; that it was subsequently surrendered for 
some imperfections in the specification, and a new amended 
patent taken out January 18, 1844; and that was also surrendered 
for a like defect, and a new, amended patent taken out August 3, 
1844, Upon the opening of the defence, the preliminary objec- 
tion was taken, that the last patent was not good as an amended 
patent, for the reason that the specifications attached to the three 
patents were for different things, and not for one and the same 
invention ; and that, consequently, the commissioner of patents had 
exceeded his authority in granting the present patent. (Patent 
Act of 1836, ch. 357.) 

Srory, J., decided that, under such an application for a new 
patent, the commissioner of patents was bound to decide the whole 
law and facts arising under the same, in the first instance ; and 
that, prima facie, it must be presumed that the new and amended 
patent had been properly and rightfully granted by him. He said 
he very much doubted, whether the commissioner’s decision could 
be re-examinable in any other place, or in any other tribunal, at 
least unless his decision was impeached on account of gross fraud 
or connivance between him and the patentee ; or unless his excess 
of authority was manifest upon the very face of the papers. It was 
a general rule, that where a particular authority is confided to a 
public officer, to be exercised by him in his discretion, upon an 
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examination of the facts, of which he is the appropriate judge, 
his decision upon those facts is, in the absence of any controlling 
provisions, absolutely conclusive as to the existence of those facts. 
The grant of the present amended patent was therefore held to be 
conclusive, as to the existence of all the facts which were by law 
necessary to entitle him to issue it, it not appearing on the face of 
the patent that he had been guilty of excess of authority, and it not 
being pretended that it was procured by fraud. 

The defence upon the merits turned upon two points. (1.) That 
the defendants did not use the same combination as the plaintiff, and 
consequently that there was no violation of his patent. (2.) That 
the invention patented did not belong to the patentee, he not being 
the first inventor thereof. 

In the course of the trial, the counsei for the defendants, in sup- 
port of their defence, offered in evidence the record of a suit in 
equity between the same parties in the circuit court of the United 
States for the district of New York, in which the court had direct- 
ed an issue upon the same points which were now in controversy, 
and the jury found a verdict upon those points in favor of the 
defendants. But it further appeared upon the record, that no 
further proceedings were had upon the verdict, and no hearing was 
had upon the merits of the case by the court; but the plaintiff, by 
the leave of the court, was allowed to dismiss his own bill without 
any final hearing thereon. The admission of the record was ob- 
jected to by the counsel for the plaintiffs. 

Srory, J., decided that the record was not admissible as evidence. 
He said that he entertained great doubts whether a verdict given 
in a suit at law was ever evidence of anything, but the fact that it 
was rendered, unless a judgment had been duly rendered thereon. 
But in a court of equity, the verdict could establish nothing in the 
case, unless adopted and sanctioned by the court. 


The case was afterwards argued to the jury upon the facts. 


Rufus Choate and B. R. Curtis, for the plaintiffs. 
Franklin Dexter and Wm. Gray, for the defendants. 


Srory, J., in summing up to the jury, made some remarks upon 
the relative weight of the evidence of scientific men and of artisans, 
which subject had been somewhat discussed by the counsel. He 
said that, although, upon the question whether a specification ex- 
pressed the mode of constructing, compounding and using the thing 
patented in such full, clear and exact terms “as to enable any 
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person skilled in the art or science to which it appertained, or with 
which it was most nearly connected, to construct, compound and 
use the same,”’ a mere artisan, skilled in the art, might, in many 
cases, be an ingportant and satisfactory witness; yet, upon the 
question of the novelty of the invention, and, in reference to this, 
the identity or diversity of two or more machines or compounds, the 
evidence of persons, who, although not practical artisans, were 
thoroughly conversant with the subject as ascience, was, beyond 
all question, all other circumstances being equal, far the most 
important and useful to guide the judgment, and to enable the jury 
to draw a safe conclusion. 

The judge then proceeded to sum up the facts, and left them to 
the jury. ‘The jury were not able to agree upon a verdict. 


Supreme Judicial Court, Maine, June, Adjourned Term, 1845, at 
Bangor. 


In true Marrer or Cuarues Ginman. 


By the 13th section of the 133d chapter of the Revised Statutes of Maine, justices 
of the peace are authorized to take depositions, and to compel the attendance 
of witnesses, and, upon their refusal to be sworn, to punish them for con- 
tempt, whenever any of the causes of taking exist, which are mentioned in the 
statute. 

A mittimus for contempt should set out distinctly, that a cause is pending in 
court — that the deponent and adverse party were duly notified, and that a legal 
cause for taking ihe deposition exists, such as is described in the 4th section of 
the above-mentioned chapter. 

Justices of the peace have a limited jurisdiction, and, in taking depositions, act 
in a ministerial rather than in a judicial character. 

A commitment for contempt in refusing to testify should be ‘‘ until the witness is 
willing to testify,’’ and not for a limited time at all events. 


Cuartes Gutman, a citizen of Quincey, Illinois, being on a visit 
at Bangor, Maine, was summoned to appear before Albert G. 
Wakefield, Esq. a justice of the peace of Penobscot county, at the 
request of Woodbridge Odlin, of Exeter, New Hampshire, and 
give his deposition, to be used in an action of the case pending be- 
tween said Odlin and Joshua W. Carr, formerly the sheriff of said 
county. The deponent appeared in obedience to the summons, 
and having been advised that the justice had no power to compel 
him to testify, declined testifying, alleging such supposed want of 
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power as a reason, and also that he was not about to depart from 
the state before the session of the court where it was supposed the 
deposition was to be used. ‘This refusal was repeated, and the 
justice considered the deponent in contempt therefor, and ordered 
him to be imprisoned in the county jail for the term of ten days. 
A mittimus was accordingly drawn up by the justice, setting forth 
that the plaintiff had applied to him for the summons — that it was 
issued and duly served on the deponent —that the adverse party 
was duly notified, &c. —that deponent appeared and refused to 
testify, &c. It did not appear from the mittimus when the action 
was pending, neither did it show that either of the causes for taking 
the deposition, as anticipated by the statute, existed. ‘The mitti- 
mus was delivered to the proper oflicer, who arrested the said Gil- 
man, who, before any actual imprisonment, sued out a writ of ha- 
peas corpus from the supreme court, where the matter was heard. 

















Present, Justices Whitman and Tenney. 






Kent and Culling in behalf of said Gilman, contended, 






1st. That a justice of the peace had no authority under the Re- 
vised Statutes to compel the attendance of a witness to give his 
deposition, and appearing, to compel him to be sworn; that the 
13th section of c. 133 had relation only to the distance of the depo- 
nent’s place of abode from the place of trial, and only authorized 
the taking of a deposition when that distance was within thirty 
miles; that sections 36 and 37 empowered certain persons therein 
mentioned to compel the attendance, but not the giving of a depo- 
sition, unless when brought before the magistrate on his capias. 

2d. That the mittimus was informal and void, because it did not 
contain the negation that said Wakefield was “ interested in the 
cause or was or had been counsel or attorney in the same.” 
2 ; — because it did not state for what cause the deposition was to be 
taken ; — because the magistrate had no jurisdiction, except for 
‘ause as set forth in the 4th section, and that no such cause in fact ex- 
isted in this case ; and because the period of imprisonment was fix- 
ed at ten days, and not until the witness should be willing to testify. 

McCrillis, on the other side, relied on the provisions of the 13th 
section of the 133d chapter, to support the mittimus, and for the 
power exercised by the justice. 
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Per Curtam. It becomes unnecessary for us, in delivering our 
opinion, to examine and adjudicate upon all the points raised by the 
arguments; but, for the benefit of those who practise taking depo- 
sitions, we will observe, that justices of the peace, by the 13th sec- 
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tion, of chapter 133, of the Revised Statutes, we think, are author- 
ized to take depositions and to compel the attendance of witnesses, 
and, upon their refusal to be sworn, to punish them as for contempt, 
whenever any of the causes exist which are mentioned in the stat- 
ute. At their own peril they are to judge and to be satisfied that 
the cause is pending in court —that the deponent and the adverse 
party have been duly notified, and that a legal cause for the taking 
exists, such as is described in the 4th section, otherwise they have 
no jurisdiction, and their acts are wholly unauthorized. 

In the mittimus, when issued for a contempt, these facts are to 
be distinctly and truly alleged, and if untrue, the magistrate must 
be held responsible. But the point, on which we adjudge the mit- 
timus, in other respects irregular and void, is, in its fixing a pen- 
alty of ten days’ imprisonment. Justices of the peace have a lim- 
ited jurisdiction, and in taking depositions they act in a ministerial 
rather than a judicial capacity. ‘Their prerogative extends so far 
as to compel a witness to testify, and no farther, and the penalty 
should be commensurate with the object in view. Whenever the 
witness is willing to testify and does testify, that object is obtained 
and the cause of justice promoted, and no further reason exists for 
imprisonment. ‘Therefore, inasmuch as this mittimus fixes the im- 
prisonment at all events for the period of ten days, and not in the 
alternative, we adjudge the same to be void, and accordingly Mr. 
Gilman is discharged from arrest. 


District Court of the United States, Maine, May, 1845, at Portland. 
In Bankruptcy. 


IN THE MATTER OF ALBERT Marwick. 


Whether, under the bankrupt act, the creditors of a partnership can be allowed 
to prove claims against the separate estate of one of the partners to receive 
dividends, in concurrence with the separate creditors of the partner, when there 
is no joint estate and no living solvent partner, — quere. 

If there be any joint fund, however small, such proof cannot be allowed, although 
such fund may have been created by the separate creditors purchasing some of 
the partnership assets, actually worthless, for the purpose only of creating it; 
for if there be a joint fund, the court cannot, under the statute, look behind the 
fact, to inquire how it has been produced. 


Tus was a case of objection to a proof of a debt. Marwick, the 
bankrupt, in May, 1837, entered into a copartnership with one 
Frederic Davis, and, as partners, they purchased a quantity of pro- 
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visions for the Georgia Lumber Company, to the amount of S800, 
for which they drew their bill on the Company in favor of Brad- 
bury. Before the bill was paid the Company failed, and the failure 
of the Company produced that of the copartnership of Marwick 
& Davis, by which the firm was dissolved. They afterwards gave 
their joint note for the sum remaining due, namely, $740 8s. 
This note Bradbury, for a valuable consideration, transferred to 
Dole, with notice that it was a partnership debt. The assignee of 
Marwick & Davis rendered ia his account of the joint estate, Oc- 
tober 25, 1844, showing outstanding demands in favor of the firm, 
to the amount of $13,000, which comprised the whole assets of the 
firm, and which were all represented as utterly worthless. Dole, 
the creditor, proved his debt, June 17, 1812. The assignee, after 
rendering his first account, applied for liberty to compromise or 
sell a claim against the Georgia Lumber Company, which was 
disposed of for $40, of which a supplementary account was ren- 
dered, and the amount paid into court, April 25, 18-45, to the credit 
of the joint estate. The final account of the assignee of the sepa- 
rate estate showed assets to the amount of $545 93. ‘Two debts 
have been proved and allowed against the estate, one by Charles 
E. Marwick, for 8684 04, and the debt of Dole. Marwick ob- 
jected to the admission of Dole’s debt against the separate estate. 


Ware, J. ‘Two questions have been raised and argued in the 
present case. The first is, whether the creditors of a copartner- 
ship can, in any case, be admitted to prove their claims against 
the separate estate of one of the copartners, for the purpose of re- 
ceiving dividends in concurrence with the separate creditors of the 
copartner. ‘The second is, whether, admitting that they may, in 
some cases, the partnership creditors can be admitted so to prove 
under the facts in this case. 

The 14th section of the bankrupt act provides, when two or more 
persons become bankrupt, who are partners in trade, that separate 
and distinct accounts shall be kept in the settlement of their estates, of 
the joint efiects of the firm, and of the separate eflects of the several 
partners, and, when the whole expenses are paid, that the net pro- 
ceeds of the joint property shall be applied to the payment of the 
joint creditors, and the separate property of each party shall be 
applied to the payment of his separate creditors, and that the cred- 
itors of the respective estate shall be allowed to receive dividends 
from the other estate only after the creditors of that estate shall 
have been fully paid. ‘This is in substance the rule established by 
the law, and it is quite clear where there is both a joint and sepa- 
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rate estate, that the creditors of neither can prove against the other 
estate for the purpose of receiving dividends, except from the sur- 
plus remaining after its own proper creditors have been fully 
satisfied. 

This general rule for marshaling the assets and. claims, is taken 
from the English bankrupt law. But under that system there are 
exceptions, as well established as the rule itself. One of these ex- 
ceptions is, where there is no joint estate, and no living solvent 
partner, as is the fact in the present case. In such a case, the joint 
creditors are allowed to prove and receive dividends against the 
separate estate, In concurrence with the separate creditors. Story 
on Partnership, § 872. Eden on Bankruptey, 172. But to bring 
the case within the exception, there must be absolutely no joint 
estate. If there be any, however small, the exception is not al- 
lowed, and it has been rejected where the joint estate amounted 
only to £1 11s. 6d. And again, there must be no living solvent 
partner, and solvent is here used not in its ordinary sense, that is, 
an ability to pay the whole of one’s debts, but in the sense of non- 
bankrupt partner. For though he may be, in fact, insolvent and 
unable to pay the whole of his debts, if he be not actually in legal 
bankruptcy, the exception is excluded, and the general rule pre- 
vails. Lx parte Jansen, (8 Maddox R. 229.) The principle is, 
that while there is any fund, however small, to which the joint 
creditors may resort, they cannot come against the separate estate 
in competition with the separate creditors; and though a person 
may be insolvent if he be not in actual bankruptey, and thus divest- 
ed of all his property, he may still have the ability to pay part of 
his debts, and this possibility is held to be enough to exclude the 
joint creditors from sharing in the separate estate of the bankrupt 
partner, except in the surplus after the separate creditors are paid. 

Such is the general rule under the English bankrupt laws, and 
such the character of the exception to the rule, which it is sup- 
posed may be admitted under our law. Our statute has adopted 
the general rule, without taking notice of any of the exceptions. 
It does not appear to contemplate the case of there being no joint 
property, and as it passes it by in silence, it may be a grave ques- 
tion whether it does not leave such a case open to the application 
of the general principles of equity. But as there is a joint fund 
in the present case, it is immaterial whether it does or does not, 
unless the court may look behind the fact of there being a joint 
fund, to the manner in which it has been created. 

It appears from the proofs in the case, or the facts which are 
admitted, that the assignee rendered in his first account of the 
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partnership estate in October, 1844, in which the whole of the 
assets, consisting of outstanding demands, are represented as 
worthless ; that afterwards he applied for liberty to compro- 
mise, or collect a debt, on which he obtained $40, and rendered 
into court in a supplementary account ; and it further appears, that 
the money to take up this note was actually advanced by Charles 
Marwick, as creditor of the separate estate. Now the argument 
is, that if the exception to the general rule of marshaling the 
assets and debts, established under the English bankrupt system, 
may be admitted under our statute, then, as it is founded on the 
general principles of equity and distributive justice, a creditor of 
the separate estate ought not to be permitted to defeat the equity 
of the joint creditor, by purchasing for a small sum a partnership 
demand, for which nothing could have been obtained but for this 
purpose. Allowing the premises, on which the argument is 
founded, to be correct, it does seem to present itself with some 
force, to the equitable consideration of the court. The effect, in 
the present case, will be, that the separate creditor will receive 
nearly the whole of his claim, and the joint creditors but a small 
per centage, if each is restricted to his own appropriate fund. 

But after considerable reflection I have come to the conclusion, 
that, admitting the assumption on which the argument is founded, 
it cannot prevail. In the first place, if this matter is viewed as a 
struggle between the two classes of creditors, it is a strife on the 
part of the separate creditors, not de sucro captando, but de damno 
vitando. A creditor may, without any grave imputation in the 
forum of conscience, be allowed to use all fair and legal means to 
avoid a loss, though it may incidentally be at the expense of 
another creditor. And though it is a maxim in equity jurispru- 
dence, that equality is equity, yet the court still holds the maxim 
subordinate to legal priorities, which one party may, by his dili- 
gence, acquire over another. And further, the whole subject of 
marshaling the assets and claims between the joint and separate 
creditors in bankruptey, involves some of the most difficult prob- 
lems that occur in the whole range of jurisprudence. It has hitherto 
been found impracticable to establish any general rule, that will meet 
the equities of all the various cases that come up in practice ; and 
the courts have been finally compelled, instead of subjecting the 
whole to a rigorous analysis, and extracting a system of rules 
which will carry out the principles of natural justice, to cut down 
the difficulties by establishing a general rule, which at first seems 
conformable to general equity, and then to limit and qualify it by 
a number of arbitrary exceptions, in order to meet the particular 
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equities of particular cases. (Eden on Bankruptey, 169-174) ; 
(Story on Partnership, $ 374-852.) ‘This system is admitted to 
be not entirely satisfactory ; it has sometimes been departed from, 
and again restored, and is now adhered to, not because it is in all 
respects conformable to the principles either of positive law, or of 
natural equity, but partly as a rule of convenience, as it has been 
sometimes called, and partly because no system has hitherto been 
presented as a substitute, which is not found to be encountered 
by equal difficulties. Dutton vy. Morrison, (17 Ves. 207); Exparte 
Elton, (3 Ves.) 

If then we admit that the equitable doctrines of the English courts 
in the administration of their bankrupt law are applicable under our 
statute, how will the case stand? In the first place, if this fund 
had been brought into court in consequence of the purchase of this 
note by any other person than a separate creditor, it is clear there 
would have been an end of the case. "What difference does it 
make, that he has advanced the money, and thus created the fund ? 
It was the duty of the assignee to make the most of the assets. If 
with the knowledge that $40 could be obtained by the transfer of 
this note, he had rendered it into court as worthless, he might have 
been compelled to pay the money out of his own pocket. ‘lhe 
fund would then have been produced in this way, and the joint 
creditor would have been in the same condition as he is now. It 
was not for the assignee to inquire who the purchaser was, or what 
were his motives in making the purchase. And even suppose that 
he might have done this and have refused to sell to a separate 
creditor for such a purpose, the creditor might have gone to the 
debtor and furnished him the money to take up the note, and thus 
indirectly obtain the same result. And indeed this seems to have 
been the course adopted in the present case, for the note was nomi- 
nally taken, by one of the company, who was liable upon it, though 
the money was advanced by the creditor. So that if we were to 
adopt the principle of going behind the fact of there being a fund, 
to inquire whether that had not been inequitably created by the 
management of the separate creditors, the court would at once be 
involved in inextricable difficulties. 

The object of this inquiry is to reach the supposed equity of the 
case, by making a more just and equal distribution of the assets 
between the different classes of creditors, and to prevent the sepa- 
rate creditors from creating out of worthless assets a small fund, 
for the sole purpose of preventing the joint creditors from sharing 
with them the separate assets. But after all, is not this supposed 
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equity more apparent than real? Each class of creditors original], 
trusted to diflerent funds and diflerent responsibilities, one to 
the social and one to the separate responsibility. The gener- 
al equity would therefore seem in all cases to confine each class 
of creditors to that fund to which they primarily trusted, unless in 
a case where there had been a fraudulent or improper abstraction 
from one estate for the purpose of increasing the other. And this 
is the general rule, not only in bankruptey, but in general equity. 
Mach class of creditors has a right of prior payment out of the 
estate to which he is supposed to have given credit, and the other 
class can only go against the surplus. If a creditor of one partner 
attaches partnership property, Jus attachment only holds the righ 
or interest which the parties shall be found to have in the property 
after an account is taken and the joint creditors are paid. (3 Kent 
Com. 64, 65, note ¢, 5th edition ; Story’s Partnership, $363.) The 
equity of each class of creditors against their proper fund, certainly 
seems to be stronger than that of the other class, who never could 
have looked to it for their security, except so far as there might be 
a surplus after discharging its own proper liabilities. 

The general rule therefore has its foundation in natural equity, 
and it is established by the law. The law itself makes no excep- 
tion. Now admitting the case of there being no joint estate 
to be a casus omissus, not contemplated, and therefore not within 
the purview of the law, it certainly covers all cases where there is 
a joint fund, without inquiring into its origin. And it is a rule in 
the construction of statutes, that when the statute covers the whole 
case in all its circumstances and makes no exception, none can be 
made by the court. 

My opinion on the whole is, that the proof cannot be admitted 
against the separate estate in competition with the separate credit- 
ors. 





District Court for the City and County of Philadelpha, June, 1840. 


JeANES v. Davis. 


Damages claimed for an injury to the person of a wife during the converture are 
hers, and the recovery of a judgment in the joint names of husband and wife 
does not reduce them to the possession of the husband, and therefore they can- 
not be attached for his debt. Penn. Law Jour. 1V. 406, 














AND BANKRUPT LAW. 


BANKRUPT 
The second section of the bankrupt 
act of 1841, declaring certain transfers 
of property void, renders them so only 
as to persons claiming in virtue of pro- 


ceedings under the act. Dodge and 
M’ Clure v. Sheldon, 9. 

2. The court will not give effect to a 
bankrupt discharge on motion, where 
the party might have pleaded it, but 
omitted todo so. Lee v. Phillips, 246. 

3. Accordingly, where a defendant 
obtained his discharge during the pen- 
dency of the suit, and afterwards suf- 
fered judgment by default to be entered 
against him for not pleading, on which 
execution was issued; Ae/d, that the 
only relief to which he was entitled was 
to be let in to plead the discharge, on 
payment of costs. Jh. 

4. Where the defendant is thus let 
in, the court will allow the plaintiff to 
discontinue without costs. Jd. 

5. Where a judgment for costs was 
recovered by a sheriff, in an action on 
the case against him for not returning 
an execution, and the plaintiff after- 
wards petitioned for and obtained a dis- 
charge under the bankrupt act; /eld, 
that the judgment was a debt provable 
under the act, and was therefore reached 
by the discharge. Graham and others 
v. Pierson, sheriff, §c. 247. 

6. Held further, that in such case the 
court would, on motion of the plaintiff, 
order a perpetual stay of execution upon 
the judgment. Jb. 

7. Judgment having been obtained 
against the plaintiff upon a nonsuit or- 
dered at the circuit, he brought error, 
and the defendant was afterwards dis- 
charged from the alleged cause of action 
under the bankrupt law. Held, that 
the plaintiff was not entitled to an order 
allowing him to discontinue the suit 
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without costs, until he succeeded in re- 
versing the judgment. Sanford v. Sin- 
clair, 248. 

8. In such case, however, the plain- 
tiff may obtain leave to discontinue his 
writ of error without costs, on applica- 
tion to the court for the correction of 
errors. Id, 

9. Where, by reason of the defend- 
ant having been discharged as a bank- 
rupt, the plaintiff becomes entitled to 
discontinue without costs, he will be 
allowed to do so, though the defendant 
offer to stipulate that he will waive the 
benefit of his discharge. Per Bronson, 
J. Dh 

10. The defendant's liability for a 
tort is not affected by his discharge un- 
der the bankrupt law, unless, before the 
petition in bankruptcy was presented, 
the demand had become a debt, by being 
converted into judgment. Crouch v. 
Gridley, 250. 

11. A verdict or report of referees 
obtained by a plaintiff in an action for a 
tort, merely liquidates the damages, but 
the nature of the demand remains un- 
changed until judgment is perfected. 
Db. 

12. A bankrupt’s discharge extends 
only to such debts as the bankrupt owed 
at the time of presenting his petition. 
Per Bronson, J. Thompson v. Hewitt, 
254. 

13. Whether the bankrupt can be 
relieved from a judgment recovered 
against him intermediate the presenta- 
tion of his petition and the granting of 
the discharge, upon a promissory note 
given before his proceedings were com- 
menced, guere. Ib. 

14. A promissory note is merged in 
and extinguished by a judgment recov- 
ered thereon, and the judgment becomes 
anew debt. Per Bronson, J. /h. 
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15. Where a defendant, during the 
pendency of a suit against him on a pro- 
missory note, presented a petition to be 
discharged under the bankrupt law, and 
then compromised the claim by giving 
a cognovit for a part of it, agreeing at 
the same time that any discharge he 
might obtain should not affect the rights 
of the plaintiff: Held, on motion by the 
defendant for a perpetual stay of pro- 
ceedings, that his discharge obtained 
after judgment upon the cognovit did 
not entitle him to relief. Zé. 

16. Bail in error remain liable, though 
the principal become bankrupt, and ob- 
tain his discharge pending the writ. 
Per Nelson, Ch. J. Hall v. Fowler 
and Steadman, 630, 

17. So of bail to the action, provided 
the discharge be granted after they 
have become fixed ; though otherwise 
if granted before. Per Nelson, Ch. J. Jd. 

18. Where on appeal from a justice’s 
judgment, the appellee recovered, and 
the appellant was afterwards discharged 
under the bankrupt act; Aeld, that the 
liability of the surety in the appeal bond 
was not thereby affected. Jd. 


BANKS AND BANKING. 

Where a bank receives money on de- 
posit in the ordinary way from one of 
its customers, the latter cannot main- 
tain an action for it without a previous 
demand either by check or otherwise ; 
and the rule is the same, though the 
action be for a balance struck on the 
customer’s bank-book by one of the 
clerks in the bank. Cowen, J., dis- 
sented. Downes v. The Phenix Bank 
of Charlestown, 297. 


BILL OF EXCEPTIONS. 

In general, where irrelevant evidence 
is allowed to be given, and the party 
objecting moves for a new trial on a dill 
of exceptions, the motion will be granted, 
without inquiring how far the evidence 
may have influenced the verdict. Myers 
v. Malcoim and another, 292. 

2. On a bill of exceptions the party 
cannot avail himself of other grounds 
than those taken by him at the trial. 
Hunter v. The Trustees of Sandy Hill, 
407. 

RILLS OF EXCHANGE AND PROMISSORY 
NOTES. 
A state is a corporation, and may 
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therefore be the payee of a promissory 
note. The State of Indiana v. Woram 
and six others, 33. 

2. An innocent holder of negotiable 
paper, who has received it in the usual 
course of trade, for a valuable considera- 
tion, though from a person having no 
title and no authority to transfer it, wil! 
be protected even as against the claim 
of the previous owner. Per Walworth, 
chancellor, and Lott, senator. Stalker 
v. M’ Donald and others, 93. 

3. Lleld otherwise, however, where it 
appeared that the paper was received 
as security for an antecedent debt due 
from the person who made the unau- 
thorized transfer, and the holder neither 
parted with value on the credit of it, nor 
relinquished any previous security. J), 

4. So, even had the paper been nomi- 
nally received as payment. Per Wal- 
worth, chancellor. Jd. 

5. The import of the words bona fide 
holder for a valuable consideration, as 
used in reference to cases of this char- 
acter, discussed and considered. Jd. 

6. The case of Swift v. Tyson, (16 
Peters’ Rep. 1,) so far as it conflicts 
with Coddington v. Bay, (20 Johns. 
Rep. 637,) disapproved. Jd. 

7. An instrument in the form of a bill 
of exchange, drawn upon and accepted 
by the cashier of a bank, and payable 
to order, in the city of New York, at a 
specified period after date, is entitled to 
days of grace; and evidence of a local 
usage cannot be received for the pur- 
pose of varying its legal effect in this 
particular. The Merchants Bank of 
the city of New York v. Woodruff, 174. 

8. ‘The agent of a company, with the 
assent of his principals, and in order to 
raise money for their benefit, drew a bill 
of exchange in his own name on a part 
of them, payable to the order of A., 
who indorsed it for the accommodation 
of the company. ‘The drawees accepted 
the bill, and it was discounted by a bank 
and the proceeds applied by the agent 
in the company’s business. A. was 
obliged to pay it on its becoming due, 
and he afterwards brought an action 
against all the members of the company 
to recover the amount. Je/d, that 
though they were not jointly liable on 
the nll, A. could recover under the com- 
mon counts as for money paid to their 
use. Allen v. Coit and others, implead- 
ed, Fe. 318. 
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9. The agent of a company, with the 
assent of his principais, and in order to 
discharge their debt, drew a bill of ex- 
change in his own name on a part of 
them, payable to the creditor, which, 
after being accepted, was indorsed and 
delivered to a third person, who brought 
an action against all the members of the 
company to recover the amount. Held, 
that there was no privity between them 
and the plaintiff, and that an action was 
not maintainabie either upon the bill 
itself or the original consideration. 
Rogers v. Coit and others, 322. 

10. Otherwise, had it clearly appear- 
ed that the name in which the bill was 
either drawn or accepted was one of 
those by which the company allowed 
themselves to be known and represented. 
Per Cowen, J. Jb. 

11. In general, where an action is 
brought on a note by an indorsee or 
other third person not named in it, he 
will be presumed to have taken it in the 
usual course of negotiating commercial 
paper; and the onus will be upon the 
maker, if he seek to avail himself of any 
equities existing between him and the 
pavee, to show the facts impeaching the 
plaintiff's title. Per Bronson, J. Nel- 
son v. Cowing & Seymour, 336. 

12. Otherwise, if the action be brought 
by the person named as payce, although 
he was a stranger to the transaction 
upon which the note was given, and 
knew nothing of the making of it at the 
time. In such case, unless the plaintiff 
prove that he took the note before it be- 
came due, and paid value for it, the de- 
fence is admissible. Jd. 

13. A party may become an indorser 
of a bill or note by any mark or designa- 
tion he chooses to adopt, provided it be 
used as a substitute for his name, and 
he intend to be bound by it. Per Nel- 
son, Ch. J. Brown v. The Butchers’ 
& Drovers’ Bank, 443. 

14. An indorsement is valid though 
written with a lead pencil. Jd. 

15. Where a party placed the figures 
**1, 2,8,” upon the back of a bill of 
exchange, by way of substitute for his 
name, intending thus to bind himself as 
indorser ; held, a valid indorsement, 
though it appeared he could write. Jd. 
16. Where the payee of a usurious 
note indorsed it to a third person, for a 
valuable consideration, who took it with- 
out notice of the usury, and afterwards 
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brought an action against the payee, 
seeking to charge him as indorser ; 
held, that the indorsement amounted to 
anew and independent contract between 
the parties, and that the usury was no 
defence. M’ Knight v. Wheeler, 492. 

17. A note dated on the 15th, and 
made payable to L. or bearer in six 
months, was transferred by L. on the 
29th, with an indorsement upon it 
signed by him in these words —‘ ] 
guaranty the payment of this note.’ 
Held, in an action brought by R. to re- 
cover the amount of the note, that L. 
was liable as indorser, on proof of de- 
mand and notice, though it did not ap- 
pear that the guaranty was made to R. 
Leggett v. Raymond, 639. 

18. Semble, however, that R. could 
not recover against L. as maker, without 
other proof. Jd. 


CARRIER. 

Where goods are delivered to a car- 
rier, marked for a particular destination, 
without any directions as to their trans- 
portation and delivery, save such as may 
be inferred from the marks themselves, 
the carrier is only bound to transport 
and deliver them according to the es- 
tablished usage of the business in which 
he is engaged, whether the consignor 
knew of the usage or not. Van Sant- 
voord and others v. St. John § Tousey, 
157. 

2. In an action to recover the value 
of goods entrusted to the defendants for 
transportation, it appeared that they 
were engaged in the carrying business 
on the Hudson river, by means of a line 
of tow-boats, which ran between New 
York and Albany, and were not inter- 
ested in any transportation line west of 
the latter place ; that they received on 
board one of their boats, from the plain- 
tiffs, a box of goods marked ‘J. P., 
Little Falls, Herkimer Co.,’’ and gave 
a receipt for it in these words, ** Ree'd 
of J. & T., {the plaintitis,] on board the 
tow-boat, &c. [naming it,] a box of 
merchandise marked J. P., Little Falls, 
Herkimer Co. ;” that the plaintiffs gave 
no special directions as to the place 
where the box was to be delivered, nor 
as to the mode of delivery ; that upon 
its arrival at Albany the defendants de- 
livered it safely on board a canal boat 
belonging to a responsible line, whose 
route lay through Little Falls, this be- 
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ing in accordance with the uniform 
usage of all carriers between New York 
and Albany, in similar cases ; and that 
before the canal boat reached Little 
Falls the box was broken open and 
rifled of its contents. J/e/d that, though 
the plaintiffs were ignorant of the usage 
mentioned, the circumstances were in- 
sufficient to make out a contract on the 
part of the defendants to deliver the box 
at Little Falls, and that their responsi- 
bility as common carriers ceased at Al- 
bany, where they became mere for- 
warders. Ih, 

3. Held further, that as the mode in 
which the defendants forwarded the 
goods from Albany was in accordance 
with the uniform usage of the business 
in which they were engaged, and no 
want of care on their part in selecting 
a proper vehicle was shown, they were 
not liable. Jd. 

4. ‘Trover may be maintained against 
acommon carrier where the goods en- 
trusted to him are lost by his act, 
though without any wrongful intent ; 
as where he delivers them to the wrong 
person by mistake, or under a forged 
order. Per Bronson, J. Jlawkins v. 
Hoffman, 536. 

5. But if the goods are lost through 
the mere omission of the carrier, trover 
will not lie even after demand and 
refusal, but the owner should bring 
either assumpsit or special action on the 
case. Ib, 

6. The usual contract of a carrier of 
passengers includes an undertaking to 
receive and transport their baggage, 
though nothing be said about it; and if 
it be lost, even without the fault of the 
carrier, he is responsible. Jb. 

7. The term baggage in such cases 
does not embrace samples of merchan- 
dise carried by the passenger in a trunk 
with a view of enabling him to make 
bargains for the sale of goods, Jb. 

8. Nor does the term embrace money 
in the trunk, or articles usually carried 
about the person and not as baggage. 
Per Bronson, J. Jé. 

9. Otherwise, however, as to articles 
for the personal use, convenience, in- 
struction or amusement of the passen- 
ger on the way, and usually carried as 
baggage; e. g. wearing apparel, brushes, 
writing materials, books, fishing tackle, 
&ec. Per Bronson, J. Jb. 

10. Money to pay travelling ex- 
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penses, carried in the passenger’s trunk, 
is not included in the term laggage. 
Semble. Ib. 


CASES OVERRULED, DOUBTED OR 
PLAINED. 

Acker x. White, (25 Wend. 614,) 
commented on and explained. Burile 
§ Gebhard, ex’rs, &c. v. Luce, 558. 

Beekman v. Lansing, (3 Wend. 446,) 
commented on and explained. Bussing 
and Bussing v. Bushnell, 382. 

Bradyll v. Ball, (1 Bro. Ch. Rep. 
427,) commented on and explained. 
Burkle & Gebhard, ex'rs, &c. v. Luce, 
558. 

Burr v. Van Buskirk, (3 Cowen, 
263,) commented on and explained. 
Webber §- Cody v. Shearman, 20. 

Butler ». Van Wyck, (1 Hill, 438,) 
commented on. Vance, by his neat 
friend v. Phillips, late sheriff, §c., 433. 

Christman v. Floyd, (9 Wend. 340,) 


EX- 


commented on and explained. Wedler 
&§ Cody v. Shearman, 20. 
Edmondstone v. ‘Thompson, (15 


Wend. 554,) explained. Johnson v. 
Comstock, 10. 

Foot v. Gumaer, (12 Wend. 195,) 
overruled. Gansevoort v. Nelson and 
others, executors, Fc., 389. 

Fox v. Baker, (2 Wend. 244,) disap- 
proved. Per Bronson, J. Lovett v. 
Cowman, impleaded, &c., 223. 

Frey v. Leeper, (2 Dall. 131,) com- 
mented on and explained. Burkle g 
Gebhard, ex'rs., &c. Vv. Luce, 558, 

Gibson v. Colt, (17 Johns. Rep. 320,) 
was much shaken, if not entirely over- 
thrown, by the decision in Sandford v. 
Handy, (23 Wend. 260.) Per Bronson, 
J. Nelson v. Cowing & Seymour, 336, 

Gilman v. Rives, (10 Peters’ Rep. 
299,) commented on and explained. 
Per Walworth, chancellor. Burgess v. 
Abhott & Fly, 135. 

Hanford x. Arteher, (4 Hill, 271,) 
commented on. Vance, by his next 
Sriend v. Phillips, late sheriff, 4c., 433. 

Hanmer v. Wilsey, (17 Wend. 91,) 
explained. Johnson v. Comstock, 10. 

Harvey v. Skillman, (22 Wend. 571,) 
cited and explained. Anapp v. Curtiss 
and others, executors, &c., 386. 

Inman v. Foster, (8 Wend. 602,) com- 
mented on and disapproved, Root v. 
Lowndes, 518. 

Jackson, ex dem. Parker v. Phillips, 
(9 Cowen, 94,) so far as it holds that 
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one who affixes his name to an instru- 
ment after its execution, without being 
requested, is a good subscribing wit- 
ness, disapproved. Per Bronson, J. 
Hollenback v. Fleming, 303. 

Klock v. Cronkhite, (i Hill, 107,) 
commented on and explained. Arnot 
v. Post and others, 65. 

Miller v. Van Anken, (1 Wend, 516,) 
commented on and explained. Van 
Slyke v. Lettice, 610. 

‘Murray v. Riggs, (15 Johns. Rep. 
571,) has been overruled. Per Brou- 
son, J. Goodrich v. Downs, 438. 

Potter v. Etz, (5 Wend. 74,) com- 
mented on and explained. Gansevoort 
v. Nelson and others, evecutors, §c., 399. 

Retan v. Drew, (19 Wend. 304,) ex- 
plained. Johnson v. Comstock, 10. 

Rockfeller v. Donnelly, (8 Cowen, 
623,) adverted to and questioned. Per 
Bronson, J. Aberdeen v. Blackmar, 
325. 

Slocum v. Despard, (8 Wend. 615,) 
commented on and questioned. Per 
Bronson, J. Root v. Woodru{f, 418. 

Small v. Bixley, (18 Wend. 514,) 
overruled. Johnson v. Fellows, 353. 

Striker v. Mott, (6 Wend. 465,) ex- 
plained. Randell v. Crandall, 342. 

Swift v. Tyson, (16 Peters’ Rep. 1,) 
so far as it conflicts with Coddington v. 
Bay, (20 Johns. Rep. 637,) disapproved. 
Stalker v. M’ Donald and others, 93. 

Thomas v. Croswell, (7 Johns. 264,) 
commented on and disapproved. Root 
v. Lowndes, 518. 

Watson v. Davis, (19 Wend. 371,) 
commented on and explained. Hall 
and others v. Tuttle, 38. 

Webber v. Shearman, (6 Hill, 20,) 
commented on and limited. Bell v. 
Potter, 497. 

Wickware v. Bryan, (11 Wend. 585,) 
commented on, and the reporter’s ab- 
stract corrected. Jones v. Thompson, 
621. 

Woglam v. Cowperthwaite, (2 Dall. 
68,) commented on and explained. Bur- 
kle §- Gebhard, ex'rs, §c. v. Luce, 553. 


CONSTITUTIONAL LAW. 
To constitute a di/l of credit within 
the meaning of Art. 1, § 10 of the con- 
stitution of the United States, the paper 
must be such as is designed to circulate 
as money or answer the ordinary pur- 
poses of coin. The State of Indiana v. 
Woram and siz others, 33. 


2. A person may renounce a consti- 
tutional provision made for his own 
benefit. Baker v. Braman, 47. 


CONTRACT. 

In general, the law of the place where 
a contract is to be performed, and not 
that of the place where it was made, is 
to govern in determining its validity and 
effect. The Commonwealth of Kentucky 
v. Bassford and Nones, 526. 

2. An action was brought on a bond 
conditioned for the faithful performance 
of the dyties enjoined by a law of Ken- 
tucky authorizing the obligees to sell 
lottery tackets tor the benetit of a college 
in that state. Jield, that as the bond 
was valid at the place where the condi- 
tion was to be performed, the courts of 
this state should uphold it, notwith- 
standing our statute against lotteries. J. 

3. Otherwise of a bond or obligation 
executed to carry into effect a foreign 
law sanctioning what is plainly contrary 
to morality, &ec. Per Nelson, Ch. J. 
1b. 

4. A ‘call’? from a_ presbyterian 
congregation to a minister, drawn in the 
words prescribed by the forms and dis- 
cipline of that church, ( Const. of Presb. 
Church, p. 438, Art. 6, ed. of 1842, 
and signed by three elders and a trus- 
tee, does not bind them to pay the min- 
ister’s salary, but is to be regarded as 
the act of the congregation. Paddock 
v. Brown and others, 530. 

5. Semble, that the “ call” relates ex- 
clusively to the spiritual concerns of 
the congregation. Per Nelson, Ch. J. 


Ib. 


COURT OF A JUSTICE OF THE PEACE. 

Though it appear on a trial in a 
justice’s court from the plaintiff's own 
showing that the ttle to lands is in 
question, and the justice improperly re- 
fuse to dismiss the cause, his judgment 
will not be vord for want of jurisdiction, 
but only vordable for error. Per Cowen, 
J. Koon v. Mazuzan, 44. 

2. The justice may properly proceed 
and render judgment, notwithstanding 
evidence of title to lands be given by 
the plaintiff, if the defendant do not ex- 
pressly dispute such title, nor move to 
have the cause dismissed. Jb; Adams 
v. Beach and Start, 271. 

3. A summons issued by a justice, 
stating a cause of action exceeding in 
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amount the jurisdiction of the court, is 
a nullity, and lays the defendant under 
no obligation to appear. Semile. Ya- 
ger v. Hannah, 631. 

4. A summons was issued by ‘‘ The 
justices’ court in the city of Hudson,”’ 
requiring the defendant to appear and 
answer the plaintiff *‘ in a plea of tres- 
pass on the case to his damage of one 
hundred dollars.’* As the amount thus 
claimed exceeded the jurisdiction of the 
court, that being limited to fifty dollars, 
the defendant did not appear, and the 
plaintiff proceeded and took judgment 
for twenty-five dollars. Held, that the 
court had no jurisdiction, and the judg- 
ment was therefore reversed. Jb. 

5. Otherwise, semble, had no amount 
been stated in the summons. J). 

6. A declaration in a justice’s court 
claiming damages to an amount beyond 
the limit of its jurisdiction is bad. Per 
Beardsley, J. 

7. Otherwise, however, if the de- 
claration, after setting forth a cause of 
action, exceeding in amount the juris- 
diction, claim damages within its limit. 
Per Beardsley, J. 1b. 

8. The summons and declaration in a 
justice’s court must agree in respect to 
the names and number of the defend- 
ants. Semble. Leggett v. Raymond, 639. 

9. Where the summons, however, 
was against L. and V., but was not 
served upon V., and the declaration was 
against L. alone, who pleaded the gen- 
eral issue ; Ae/d, that the plea amounted 
to a waiver of the irregularity. Jd. 


DAMAGES. 

In an action for assault and battery, 
though it appeared that the defendant 
had been prosecuted criminally for the 
same matter, and fined $250, which he 
had paid ; eld, that the plaintiff might 
nevertheless recover exemplary damages, 
if the jury thought proper to allow 
them. Cook v. Ellis, 466. 

2. The fact that the defendant has 
been punished criminally for the assault 
and battery cannot be given in evidence 
to mitigate damages in the civil suit if 
the plaintiff object. Semble. Ib. 


3. After conviction upon an indict- 
ment for an assault and battery, the 
court may, with a view to the measure 
of punishment, suspend judgment until 
the decision of a civil action pending for 
the same cause. 


Semble. 
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4. The proceedings in the civil ac- 
tion, however, will not be stayed for 
the purpose of awaiting the event of the 
criminal prosecution. Semdle. Ib, 

5. In general, to maintain a claim for 
special damages, they must appear to be 
the legal and natural consequence of the 
wrong complained of, proceeding ex- 
clusively from that, and not from the 
improper act of a third party remotely 
induced thereby. Crain v. Petri, 
522. 

6. A bank, having received from the 
plaintiff a note for collection, employed 
a notary to attend to the business, who 
afterward returned the note to the bank 
with a certificate of protest and of no- 
tice sent to the indorser ; whereupon a 
suit was commenced against the in- 
dorser by the plaintiff, in which the 
former proved that the notice sent was 
defective, and the plaintiff failed to re- 
cover. He then brought assumpsit 
against the bank for a breach of the im- 
plied undertaking to give due notice ; 
alleging, among other things, that the 
note was valueless without the respon- 
sibility of the indorser. He/d, that the 
bank was not liable for the costs and 
expenses incurred in prosecuting the 
indorser, but only for the amount of the 
note with interest. Downer v. The Mad- 
ison County Bank, 648. 


DISORDERLY PERSONS. 

A statute authorizing a magistrate to 
convict one who abandons or neglects 
to provide for his wife, &c., of being a 
disorderly person, and to require sure- 
ties for his good behavior, though it do 
not give the right of trial by jury, is 
nevertheless constitutional. Duffy v. 
The People, 75. 

2. In an action on a recognizance 
taken in such case, the sureties may 
defeat a recovery by pleading and prov- 
ing, notwithstanding the conviction, 
that the woman alleged to have been 
abandoned or left unprovided for by 
2? principal, was not in fact his wife. 
b 


3. Where the issue is upon that ques- 
tion, the conviction is not even prima 
Sacie evidence against the sureties. Per 
Walworth, chancellor. Jd. 


DOWER. 
In ejectment for dower, it appeared 
that the husband, a few days before his 
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marriage with the plaintiff, conveyed 
the lands in question to one of his child- 
ren by a former marriage, as an ad- 
vancement, with the intention of pre- 
venting the plaintiff from acquiring a 
right of dower, and that she knew 
nothing of the conveyance until after 
the marriage had taken place. Held, 
that the conveyance was nevertheless 
valid, and that the action could not be 
maintained. Baker v. Chase, 482. 

2. Semble, that the widow would not 
be entitled to relief in such case even in 
equity. Jd. 


EJECTMENT. 

In ejectment brought as a substitute 
fora writ of right to enforce a claim 
which accrued before the revised stat- 
utes took effect, an adverse possession 
of twenty-five years must be shown in 
order to bar the action. Per Beardsley, 
J. Cole, Coe and Coe v. Irvine, 634, 

2. Otherwise if the case be one in 
which a writ of right could not have 
been maintained. Jb. 

3. Where the action is brought by 
two out of three or more tenants in com- 
mon, claiming an undivided interest 
jointly, it cannot be maintained as a 
substitute for a writ of right, and there- 
fore an adverse possession of fwenty 
years will operate asa bar. Ib. 

4. Tenants in common of real estate 
have not a joint property; though oth- 
erwise as to their possession. Per 
Beardsley, J. Jd. 

5. Under a declaration in ejectment, 
claiming an undivided half or third of 
the premises, the plaintiff cannot re- 
cover two-sevenths. Ib. 


EVIDENCE. 

Parol evidence is not admissible in a 
court of law to show that a deed ab- 
solute on its face was intended as a 
mortgage. Webb v. Rice and another, 
219. 

2. Whether such evidence is admis- 
sible even in a court of equity, except 
upon the ground of fraud, mistake or 
surprise, in making or executing the 
deed, guere. Ib. 

3. All the members of a company are 
chargeable with knowledge of the en- 
tries made on their books by their agent 
in the course of his business, and with 
the true meaning of the entries as un- 
derstood by the agent. Per Cowen, J. 
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Allen v. Coit and others, impleaded, §c., 
318. 

4. Accordingly, in an action against 
the company, if there be anything ob- 
scure in the entries, the plaintiff may 
prove by the agent what was meant. 
lb. 

5. Declarations made by the owner 
of a chose in action are not admissible 
to affect the rights of one subsequently 
deriving title from him. Stark v. Bos- 
well, 405. 

6. This rule applies to declarations 
made by a mortgagee of lands, before 
the mortgage is due, when offered in 
evidence to affect the rights of a pur- 
chaser under it, though the mortgayee 
be dead at the time of the trial. Jd. 

7. A parol disclaimer of ownership 
made by the plaintiff in ejectment may 
be given in evidence against him to 
characterize his possessory acts, though 
not for the purpose of affecting an exist- 
ing paper title. Hunter v. The Trustees 
of Sandy Hill, 407. 

8. The credibility of a witness is in 
general a question for the jury ; and it 
is seldom proper for the judge to in- 
struct them that they have no right to 
believe the witness. Conrad v. Wil- 
liams, 444. 

9. But it is sometimes proper for the 
judge to instruct the jury as to the rules 
or principles which should guide them 
in determining questions of this charac- 
ter. Per Bronson, J. Jd. 

10. In order to prove the incorpora- 
tion of a religious society, the original 
certificate filed under the statute must 
be produced ; the record of the certifi- 
cate is not primary evidence. Per Nel- 
son, Ch. Paddock vy. Brown and 
others, 530. 

11. The question whether a witness 
is competent, though depending upon 
conflicting evidence, is for the court to 
decide ; not the jury. Reynolds v. 
Lounsbury, 534. 

12. A declaration made by the plain- 
tiff, with the intention of influencing the 
conduct of the defendant, who acts upon 
it, and will be injured if the plaintiff is 
allowed to gainsay it, is conclusive. 
Per Bronson, J. Jb. 

13. Otherwise, of a declaration made 
by the plaintiff to a third person, with- 
out any intention of influencing the con- 
duct of the defendant, though he after- 
wards hear of and act upon it. 1d, 
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FOREIGN LAW. 

Laws are of no force, ex proprio 
vigore, beyond the territory of the sove- 
reignty which enacted them, and the 
respect which is paid to them elsewhere 
depends upon comity. Per Nelson, Ch. 
J. The Commonwealth of Kentucky v. 
Bassford and Nones, 526. 

2. Every sovereignty has the right of 
determining for itself how far this com- 
ity shall be extended. Per Nelson, 
Ch. J. Ib. 


FORGERY. 

After notice of executing a writ of 
inquiry was served upon an attorney, he 
altered the figures indicating the day 
appointed for executing the writ, in 
order to make the notice apparently ir- 
regular, and with intent to defraud: 
Held, not a forgery either under the 
statute or atcommon law. The People 
v. S. V. Cady, 490. 


FRAUD. 
Where, on a composition between a 
debtor and creditor, they induced a third 
person to become surety for the pay- 


ment of one half the debt, by represent- 
ing to him that this was to be in full of 
all demands, and the debtor, in pursu- 
ance of a previous arrangement of which 
the surety was unapprized, gave his 
own note for an additional sum; Aeld, 
that the note having been given in fraud 
of the surety, the creditor could not en- 
force it. Weed and Weed v. Bentley, 
56. 


FRAUDULENT SALE OR ASSIGNMENT. 

Where the validity of a sale of chat- 
tels depends upon whether it was made 
with intent to defraud creditors, how- 
ever clear and conclusive the evidence 
of fraudulent intent may be, the judge 
is bound to submit the case to the jury. 
Per Bronson, J. Vance, by his next 
Sriend v. Phillips, late sheriff, §c., 433. 

2. But if the jury find against the 
evidence, the court will set aside the 
verdict and grant a new trial. Jd. 

3. The cases of Butler v. Van Wyck, 
(1 Hill, 438,) and Hanford v. Artcher, 
(4 Ib. 271,) commented on. Jd. 

4. A merchant, being in insolvent 
circumstances, sold his whole stock of 
goods to an infant, who was his clerk 
and brother-in-law, taking the infant's 
notes for the price ; and the merchant 
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immediately absconded. Held, that the 
transaction was fraudulent and void as 
to creditors, and a verdict affirming its 
validity was set aside as contrary to eyi- 
dence. Th. 

5. A debtor in failing circumstances 
assigned nearly all his property in trust, 
to sell the same and apply the proceeds 
towards paying four of his creditors, 
making no provision for the rest; and 
the assigument directed that the surplus, 
if any, after paying the four creditors, 
should be returned to the assignor, his 
heirs, &c. Held, that the assignment 
was fraudulent and void on its face, the 
provision as to the surplus being a trust 
for the use of the assignor. Goodrich 
v. Downs, 438. 

6. The assignment cannot be aided 
in such case by extrinsic evidence that 
the assigned property would not sell for 
enough to pay the creditors provided 
for. lb. 

7. If any part of an assignment be 
contrary to the statute for the protection 
of creditors against fraudulent transfers, 
the whole is void. Jb. 

8. The question whether an assign- 
ment is void on the ground of its having 
been made with infent to defraud cred- 
itors, is for the jury. Jd. 

9. But where the assignment shows 
on its face that it was made im (frust for 
the use of the assignor, either in whole 
or in part, the court is bound to pro- 
nounce the transaction void, without 
submitting the question to the jury. 
db. 


GUARANTY. 

The terms of a guaranty must be 
strictly complied with, or the guarantor 
will not be bound. Per Bronson, J. 
Walrath v. Thompson, 540. 

2. J., being desirous of purchasing 
goods of the plaintiff on credit, procured 
a letter of guaranty from the defendant 
to the plaintiff, containing the following 
clause: ** Mr. J. thought it would be 
an accommodation to him to have you 
wait [for payment] until the Ist of Jan- 
uary, 1840; if that will answer your 
purpose, I will be surety for the amount 
to be paid at that time.”’ ‘The plaintiff 
sold the goods to J. on the receipt of 
the letter, but took his note for the price 
payable on the 25th of December, 1839. 
J. was not called on to pay the note, 
however, and after the Ist of January, 
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1840, the plaintiff brought an action to 
enforce the guaranty. J/eld, that inas- 
much as he had not agreed to wait for 
payment until the day proposed by the 
guaranty, the defendant was not lable. 
1b. 

3. A letter of guaranty, addressed by 
the defendant to a mercantile firm, was 
as follows: ‘If you will let A. have 
one hundred dollars’ worth of goods on 
a credit of three months, you may re- 
gard me as guarantying the same.” 
Held, that notice of acceptance was not 
necessary to render the defendant liable, 
but that he became absolutely bound 
the moment the goods were delivered 
in compliance with the guaranty. Such 
§ Crittenden v. Dann, 543. 

4. Held further, that though the firm, 
on delivering the goods to A., took his 
note payable in ‘* three months,’’ with- 
out excluding days of grace, this was 
not a variance from the credit proposed 
by the guaranty. J). 

5. A guaranty, lke other commer- 
cial contracts, must be construed with 
reference to the known usage of trade. 
Ib. 

6. If a guaranty propose a certain 
eredit, that particular credit must be 
given, or the surety will not be bound ; 
and a variance of three days will be 
fatal. Jd. 


LARCENY. 

Ice, when put away in an ice-house 
fur domestic use, becomes individual 
property, so as to be the subject of lar- 
ceny. Ward v. The People, 144. 

2 Under an indictment for larceny, 


alleging the goods to be the property of 


F., and to have been stolen from him, 
the prisoner may be convicted, though 
it should turn out that F.’s_ possession 
was acquired by theft; and hence the 
inquiry whether F. had thus acquired 
possession is irrelevant. J). 

3. There are no accessories in petit 
larceny ; but all concerned in the com- 
—— of the offence are principals. 


LIEN. 

If a common carrier be induced to 
deliver goods to the consignee, by a 
false and fraudulent promise of the lat- 
ter that he will pay the freight as soon 
as they are received, the delivery will 
not amount to a waiver of the carrier's 


lien, but he may disaffirm and sue the 
consignee inreplevin. Bigelow v. Hea- 
ton, 43. 

2. Though, after a lien had been ac- 
quired upon a vessel pursuant to 2 R. 
S. 493, she made a short excursion be- 
yond the bounds of the state, for the 
mere purpose of testing her machinery, 
and immediately returned ; feld, that 
the creditor had not thereby lost his 
lien. Hancox and others v. Dunning & 
Browning, 494, 

3. Otherwise had the vessel left the 
state on a trip or voyage in pursuit of 
some kind of trade or business. Per 


Bronson, J. Jb. 


LIMITATIONS, STATUTE OF. 
The statute of limitations is a defence 
not favored, and the party intending to 
rely upon it must plead it in the first 
instance. He will not be allowed to 
amend by adding such plea. Wolcote 
v. McFarlan, 227. Lovett v. Cowman, 
impleaded, §c, 223. 


NEW TRIAL. 

Where it clearly appears that a wit- 
ness has fallen into a mistake in giving 
his testimony upon a material point in 
the cause, the court may in its discre- 
tion grant a new trial. Coddington v. 
Hunt, wmpleaded with Randolph, 595. 

2. But unless the court are satisfied 
that the mistake had the effect of turn- 
ing the verdict, they will not interpose. 
1b. 

OFFICE AND OFFICER. 

An oflicer has no right to break the 
outer door of a man’s dwelling-house 
for the purpose of serving civil process 
in the first instance, whether the pro- 
cess be against his person or property. 
Per Bronson, J. Glover v. Whitten- 
hall, 597. 

2. But where the execution of the 
process has heen properly commenced, the 
officer may afterwards break the outer 
door, if necessary, for the purpose of 
continuing and completing the perform- 
ance of his duty. Jb. 

3. After a levy upon goods in a 
dwelling-house by virtue of a fi. fa. 
against the owner, the officer went 
away before completing his inventory. 
He returned the next day in order to 
resume his control over the goods, but 
was refused admittance ; whereupon he 
forced an entrance through one of the 
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outer doors. 
lawful. Jb. 

4. Held further, that though the de- 
fendant in the fi. fa. intermediate the 
levy and the forcible entry, served the 
officer with a judge’s order staying all 
proceedings upon the writ, preparatory 
to a motion for setting it aside, this 
only operated to suspend the power of 
sale, but did not affect the officer's 
right to enter for the purpose men- 
tioned. Jb. 

5. Had no prior levy been made, the 
service of the order would have pre- 
vented the making of one. Seméle. 
Ib. 

6. Such orders must be construed 
with reference to the object for which 
they are granted. Per Bronson, J. 
Ib. 


Held, that the entry was 


PAYMENT. 

A payment in counterfeit bank bills 
is a nullity, and will not discharge the 
debt, though both parties suppose them 
to be genuine. Thomas v. Todd, 340. 

2. So of payment in the genuine bills 
of a bank which has failed, neither party 
being aware of the fact. Per Bronson, 
J. Lb. 

3. But in these cases the party re- 
ceiving the bills must return them within 
a reasonable time after discovering their 
worthlessness, or he will be obliged to 
sustain the loss. JA, 

4. Where a bank bill was delivered 
in payment on the 5th of May, both 
parties supposing it to be genuine, and 
the creditor learned that it was counter- 
feit about the same time, but made no 
offer to return it until the 4th of July 
following; held, that he had lost his 
remedy. Jb. 


PRINCIPAL AND AGENT. 
An agent authorized to sell an article 
is presumed to possess the power of 
warranting its quality and condition, 
unless the contrary appear; and this, 
whether the agency be general or spe- 
cial. Nelson v. Cowing & Seymour, 
336. 
2. Semble, that the principal will in 
such case be affected by the fraudulent 





DIGEST OF AMERICAN CASES. 


representations of the agent in making 
the sale. Per Bronson, J. Jd. 


PROPERTY. 

If one wrongfully take another's 
grain and manufacture it into whisky, 
the property is thereby changed, and 
the whisky belongs to the manufac- 
turer. Si/shury & Calkins v. Mc Coon & 
Sherman, 425. 

2. Where the wheat of A. was mixed 
with that of B., by being put into a 
common bin with the consent of both 
parties, and B. afterwards sold the 
whole ; Aeld, that the intermixture cre- 
ated a tenancy in common between 
them, and that the sale by B. rendered 
him liable to A. tn trover. Nowlen vy. 
Colt, 461. 


SLANDER. 

In an action for slander, the plaintiff 
may show that the words laid in the 
declaration were repeated on various 
occasions, although the declaration con- 
tains but one count. Root v. Lowndes, 
518. 

2. Actionable words different from 
those laid in the declaration, however, 
cannot be given in evidence, unless the 
statute of limitations has run in respect 
tothem. Jb. 

3. Whether such words can be given 
in evidence even where the statute of 
limitations has run, guere. J. 


USURY. 

The defence of usury is one not fa- 
vored, and a defendant seeking to avail 
himself of it must take care to set it up 
at the proper time and in the proper 
manner; especially if his object be to 
call the plaintiff as a witness, under the 
act of May 15th, 1837. Per Bronson, 
J. Lovett v. Cowman, impleaded, &c., 
223. 

2. Accordingly, where the defendant, 
intending to avail himself of the testi- 
mony of the plaintiff, gave notice of the 
defence of usury, but the affidavit veri- 
fying the notice turned out to be insuffi- 
cient, the court refused an application 
for leave to amend by annexing a new 
affidavit to the notice. Th, 
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Intelligence and Miscellany. 


Leapinc Qvestions.—Sir Walter 
Scott was a well-read and sound law- 
yer, perfectly familiar with the Scotch 
practice. Nd one can read his life with- 
out being satisfied that much of his 
knowledge of human nature and the 
secret springs of action, as well as his 
power of delineating human sufferings, 
was materially strengthened by his con- 
stant experience in the duties of his 
office as a clerk of sessions. There are 
in his novels some of the most graphic 
descriptions of legal proceedings to be 
found in any books, and every lawyer 
must have noticed the occasional turns 
given to the course of events in order to 
illustrate the value, or show the ab- 
surdity of some legal principle. Wit- 
ness the trial of Effie Deans for child- 
murder, in which he has thus briefly al- 
luded to the use of introductory questions 
to a witness, and observed upon objec- 
tions to leading questions. 

‘** After the advocate had conceived 
that by these preliminary and unimport- 
ant questions he had familiarized the 
witness with the situation in which she 
stood, he asked ‘whether she had not 
remarked her sister’s state of health to 
be altered during the latter part of the 
term when she had lived with Mrs. 
Saddletree?’ Jeannie answered in the 
affirmative. 

*** And she told you the cause of it, 
my dear, I suppose?’ said Fairbrother, 
in an easy, and, as one may say, an in- 
ductive sort of tone. 

‘“**T am sorry to interrupt my bro- 
ther,’ said the crown counsel, rising, 
‘but I ask, in your lordship’s judgment, 
whether this be not a leading ques- 
tion ?? 

“« Tf this point is to be debated,’ said 
the presiding judge, ‘ the witness must 
be removed.’ For the Scottish law- 
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yers regard with a sacred and scrupu- 
lous honor every question so shapec by 
the counsel examining, as to convey to 
a witness the least intimation of the na- 
ture of the answer which is desired 
fromhim. These scruples, though found- 
ed on an excellent principle, are sometimes 
carried to an absurd pitch of nicety, espe- 
cially as it is generally easy for a law- 
yer who has his wits about him to elude 
the objection. Fairbrother did so in 
the present case. 

‘*¢Tt is not necessary to waste the 
time of the court, my lord, since the 
king’s counsel think it worth while to 
object to the form of my question, I will 
shape it otherwise. 

‘** Pray, young woman, did you ask 
your sister any question when you ob- 
served her looking unwell ? — take cou- 
rage — speak out.’ 

“* T asked her,’ replied Jeannie, ‘ what 
ailed her?’ 

‘** Very well —take your own time 
—and what was the answer she made?’ 
continued Mr. Fairbrother. 

‘¢ Jeannie was silent, and looked dead- 
ly pale. It was not that she at any one 
instant entertained an idea of the possi- 
bility of prevarication — it was the natu- 
ral hesitation to extinguish the last spark 
of hope that remained for her sister. 

‘‘* Take courage, young woman,’ 
said Fairbrother. ‘1 asked what your 
sister said ailed her when you inquired?’ 

‘¢* Nothing,’ said Jeannie, with a 
faint voice, which was yet heard dis- 
tinctly in the most distant corner of the 
court room, such an awful and profound 
silence had been preserved during the 
anxious interval which had interposed 
betwixt the lawyer’s question and the 
answer of the witness. 

‘* Fairbrother’s countenance fell, but 
with that ready presence of mind which 
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is as useful in civil as in military emer- 
gencies, he immediately rallied. 

*** Nothing! True; you mean no- 
thing at first — but when you asked her 
again, did she not tell you what ailed 
her?’ 

‘*The question was put in a tone 
meant to make her comprehend the im- 
portance of her answer, had she not 
already been aware of it. The ice was 
broken, however, and with less pause 
than at first she now replied. 

*** Alack! alack! she never breathed 
word to me about it.’ 

** A deep groan passed through the 
court,”’ &c. &e. 


A Lerrer From New York. 

To the Editor of the Law Reporter.— 
In the May number of your journal, 
something was said about the courts of 
the city of New York. It was little more 
than an enumeration ; but even the enu- 
meration was incomplete, as the surro- 
gate’s court was not mentioned. The 
office of surrogate corresponds to that 
of judge of probate in New England, 
and being one of the most important and 
responsible offices in the city, is gene- 
rally filled by an able and distinguished 
lawyer. The surrogate of this city 
holds court constantly, Sundays ex- 
cepted, and finds business enough to 
keep himself and half a dozen clerks 
sufficiently employed. 

Lawyers. —To ascertain the exact 
number of lawyers in this city is quite 
impracticable. The lists that are pub- 
lished from year to year are inaccurate 
and incomplete. ‘The last one publish- 
ed makes the number between eleven 
and twelve hundred. In round numbers 
we say twelve hundred, which is un- 
doubtedly a low estimate ; but where 
there are so many, a few scores more 
or less are quite immaterial. Among 
such a multitude, and in such a city, as it 
is easy to suppose, are to be found men 
of almost all sorts, of every variety of 
character and talent, and possessing al- 
most every possible degree of legal at- 
tainment. Although we have no one 

ssessing the transcendent ability of 
Daniel Webster, we have many who, 
in learning and forensic talent, would 
not suffer by comparison with the bar 
of any other place or country. And we 
have those who are distinguished only 
by their ignorance and imbecility. Be- 
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tween these extremes are those of every 
other conceivable grade. All live, and 
live by the practice of the law, although 
the kinds and modes of practice are as 
various as are the characters and talents 
of the practitioners. All live by the 
law, if not always according to the law, 
and some, though not a large number, 
grow rich. The character of the pro- 
fession, in any particular place, will al- 
ways be found to correspond with the 
characters and habits of the peop/e of 
that place — not because the characters 
of lawyers are always formed by the 
influences around them, and accommo- 
dated to people among whom they live, 
though such is too often the case — but 
simply because ‘ birds of a feather 
flock together,’’—or, according to 
the law of ‘* demand and supply,”’ as 
political economists have it. Here, 
amidst the most heterogeneous popula- 
tion that can be found on the face of the 
earth, carrying on every imaginable 
kind of lawful and unlawful business, 
with an energy and recklessness that is 
astounding to all sober and prudent men, 
it is not at all strange that there are 
fools enough to keep folly in counte- 
nance, and knaves enough to fill the 
pockets of unscrupulous lawyers with 
dollars. Notwithstanding all this, there 
is probity and intelligence enough in this 
people, to make it for the interest of 
every lawyer who deserves the name, 
to be what every ¢rue lawyer ought to 
be and generally is, equal in probity of 
character, and superior in learning and 
sagacity, to any other class of men. And 
such, it is gratifying to know, is in ap- 
pearance and in fact, the general cha- 
racter of the members of the bar in the 
city of New York. 
Yours truly, 


New York, July, 1845. 


Connecticut Lecistation. — Our 
last number contained a notice of Gov- 
ernor Baldwin’s message, in relation 
to the Washington Bridge Company, 
in which we expressed surprise at the 
action of the Connecticut legislature, 
in passing a resolution which seemed to 
affect the privileges of a corporation, 
in a manner not justified by the facts in 
the case, and a just regard to the rights 
of the citizen. We have since received 
the report of the committee, with a re- 
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quest, that, as an act of justice, a synop- 
sis of it might be given in the present 
number of the Law Reporter. With 
this request we cheerfully comply, but 
we have unfortunately mislaid the mes- 
sage of Governor Baldwin, and cannot 
therefore present both sides of this im- 
portant question, with the fulness that 
is desirable. 

The main point not presented in our 
statement of the facts in the case, ap- 
pears to be an averment in the report, 
‘‘that it is manifest, from the whole 
scope and tenor of this act of incorpora- 
tion, that it was not the intention of the 
general assembly to prevent any ves- 
sel duly registered or licensed, from 
going to, or retufning from, her port of 
delivery. Hence the act provides, that 
‘all vessels shall be permitted at all 
times, to pass said draw, without the 
payment of toll,’ and although the width 
of the draw is prescribed to be thirty- 
two feet, which was supposed to be suf- 
ficient for the navigation then carried 
on, yet the intent of the legislature, 
and the understanding at the time, of 
all parties, evidently were, as the act 
itself declares, that ‘ a// vessels shall be 
permitted at al] times’ to pass.’? The 
bridge was destroyed in 1807, and the 
company applied for a modification of 
their charter, which was granted, with 
a proviso, that nothing therein contained 
should be so construed, as to impair the 
rights, privileges, and immunities, of 
persons, using and navigating the river. 
The committee maintain that the gener- 
al assembly is the appropriate tribunal to 
grant relief in the premises, and refer to 
the case of Burnel v. New Haven & 
East Haven Toll Bridge Company, (4 
Connecticut Reports,) and to sever- 
al acts of the legislature of Connecti- 
cut. 


Court or Common Piras.— The 
full court of common pleas met in 
Boston last month, and assigned the 
circuits for the year. We copy the 
list below for the benefit of our read- 
ers in Massachusetts. The new court 
has now got well under way, and it is 
due to the judges to state that they 
have been indefatigable in their efforts 
to do the business before them. In this 
they have had good success, and in 
some parts of the state the dockets were 
never in better condition. This is the 
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more creditable, as in some instances 

there was an accumulation of business 

which it required great industry to dis- 
pose of. 
Svurro.k. 

Municipal. August, September, Octo- 
ber, Cusnine ; November, Wasu- 
BURN ; December, Co.ipy ; January, 
Warp; February, Wetts; March, 
Cusninc: April, Corey; May, 
Warp; June and July, Cusuine. 

C. C. P. October, Merrick; Janua- 
ry, Wasusurn; April, Weis; Ju- 
ly, Contry. 


Essex. 

September, (Newburyport) Wasu- 
BURN ; December, (Ipswich) Warp ; 
March, (Salem) Warn; June, (Ips- 
wich) Merrick. 


MIppLeseEx. 
September, (Lowell) Weis; Octo- 


ber, (Lowell) Warp; December, 
(Cambridge) Cusuinc; February, 


( Cambridge) Cusuine ; March, ( Con- 
cord) Wasusurn; June, civil, (Con- 
cord) Cosy; June, criminal, (Con- 
cord) CusuING. 


Worcester. 

September, civil and criminal, Mer- 
ricK ; December, Merrick; Janu- 
ary, Merrick; March, Merrick ; 
May, Wasueurn ; June, Wasneurn. 


ITaAmMpsHire. 
August, Warp, November, Cotsy ; 
March, Cosy. 


FRANKLIN. 
August, Wasusurn ; November, Cot- 
BY; March, Coxsy. 


Hamppen. 
October, Cotsy ; December, Warn; 
February, Corny; May, Cusuine ; 
June, WeELLs. 


BerkKsuHire. 
October, Wetis; February, Co.sy; 
June, Wasusurn. 


Norrouk. 
September, Corny ; December, Wetts ; 
April, Warp. 


Bristou. 
September, (Taunton) Warv; De- 
cember, (New Bedford) Wasnevrn ; 
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March, (Taunton) We.ts ; June, (New 
Bedford) Coxsy. 


Piymovutu. 
August, Warp; December, Cusuine ; 
April, CoLsy. 
BARNSTABLE. 
September, Warp ; April, Coxsy. 


NANTUCKET. 
October, Wasupurn ; June, Warp. 
Dukes. 
September, Wasusurn; May, Warp. 


— 


Wotch-Pot. 
It seemeth that this word hotch-pot, is in English a pudding, 
for in this pudding is not commonly put one thing alone, but 


= thing with other things put together. — Littleton, § 287, 
a. 

We intimated, sometime ago, on the au- 
thority of a letter from London, that Lord 
Brougham was a writer for the London Law 
Magazine, but we expressed a doubt of the 
statement. From some remarks in the May 
number, at the end of a review of Lord 
Eldon’s life, there appears to be no room 
whatever for any doubt upon the subject. 
Lord Brougham is there cut up ina style of 
ironical invective, that would do honor to his 
own pen, steeped as it often is in gall and 
bitterness. In speaking of a review of the 
life of Lord Eldon, in the Law Review, the 
writer in the Law Magazine says it is at- 
tributed to Lord Brougham, but that “such 
@ supposition is not only inconsistent with 
that strict and fastidious regard to truth 
which, as is well known, Lord Brougham 
carries to a pitch amounting even to puritan- 
ical rigor, but with that ordinary degree of 
veracity which in this working-day world of 
ours is requisite to keep a man’s character 
on a level with that of his neighbors.” 
The writer then alludes to the well known 
detestation of William IV. towards Lord 
Brougham, and to the connection of his lord- 
ship with the whig administration. “That 
there were many people,” he says, “ unjust 
enough to suspect Lord Brougham's political 
purity, even at that time, 1s unfortunately 
true, and, strange as it may appear, in spite 
of his lordship’s subsequent conduct, in spite 
of his disinterested support of those who 
have of course abandoned their old opinions 
for the sake of embracing his, nay, more, in 
spite of his lordship’s repeated declarations 
to the contrary, in season and out of sea- 
son.” Now, when it is considered that 
Lord Brougham undoubtedly did write the 
article in the Law Review, and when it is 
recollected that this distinguished lawyer 
and politician is in nothing more distin- 
guished than for his random assertions, for 
a disregard of truth in ordinary conversation, 
and for political inconsistency, it must be 
considered as very singular if he writes for 
a magazine which indulges in such com- 
ments on his character. 
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At the late term of the supreme judicial 
court in Barnstable, a case of a novel charac- 
terin Massachusetts was tried before Dewey 
J. It was an action of the heir to recover lan 
of the husband of a deceased sister who claim- 
ed to hold as tenant by the curtesy. The 
eae for the jury was, whether the defen- 
dant’s wife gave birth to a living child. The 
females present at the birth testified to the 
facts supposed to have a bearing upon the 
question ; and two physicians were called by 
the defendant, and asked whether, in their 
opinion, upon the facts testified by the wo- 
men, the child was born alive. They an- 
swered in the affirmative. But what seems 
strange, the physician who was in attend- 
ance at the birth, though present in court, 
was not called by either party. The jury 
returned a verdict in favor of the living child. 
The case was managed by Marston and Elli- 
ott for the plaintiff, and by Clifford and Seud- 
der for the defendant. We donot understand 
upon what principle a Plymouth jury should 
return a verdict against Judge Marston. 


In the “ Choice of Change,” printed at 
London, 1385, we find the following: 

“Whosoever will retaine a lawier, and 
lawfully seeke his own right, must be fur- 
nished with three pockets. In the first pock- 
et he must have his declarations and certifi- 
cates, wherewith he may show hisright. In 
the second pocket he must have his red rud- 
docks ready, which he must give into his 
lawier, who will not set penne to paper 
without them. In the third pocket he must 
have patience, which must stand him in stead 
when his Lawiers do delay him and when 
sentence passeth against him.” 


General Fessenden, of Maine, once doubted 
whether a little boy, who was offered as a 
witness, understood the nature and obliga- 
tions of an oath, and proposed to examine 
him on that point —“ My boy, can you re- 
peat the Lord’s prayer?” “ Yes, sir,” was 
the immediate reply, “ Can you?” The boy 
was admitted without further objection. 


We have received the catalogue of stand- 
ard Law Books published by Messrs. Gould, 
Banks & Co. of New York, and William A. 
Gould & Co. of Albany. It contains a large 
number of valuable law publications, and will 
be furnished, we presume, to any member of 
the profession, on application. 


“T don’t know about that, I don’t know 
about that,” exclaimed a New York judge, 
interrupting a counsellor, whose pungency is 
equal to his learning and ability. “ Isee your 
honor don’t know, but I do,”’ was the reply. 


As a flock of sheep were racing ~ mo 
Court street (Boston,) some one said that the 
poor creatures instinctively ran fast through 
the place where so much fleecing was done. 


We understand that the publication of the 
New York Legal Observer, after a suspension 
of some months, has been resumed. 
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Diep at his seat, Leesons, in Kent, on Mon- 
day the 3d of March, William Draper Best, 
first Baron Wynford, and Lord Chief Justice 
of the Common Plegs, in the seventy-eighth 
year of his age. 

The deceased nobleman was born at Hus- 
selbury Plucknett, in Somersetshire, on the 
13th of December, 1767, and received his early 
education at the grammar school of Crew- 
kerne, in the same county. Confirmation of 
the rule, deduced from*observation and doubt- 
less founded in truth, which assigns to the 
mother the transmission of the genius, and to 
the father that of the constitution, is exhibited 
in the instance of Lord Wynford. On the 
female side he was descended from an ances- 
tor who was common also to the illustrious 
Karl Chatham. His father was Thomas 
Best, Esq., of whom we have no material ac- 
count, save that he died when the subject of 
this memoir was but three years old. His 
mother, a lady of penetrating intellect and 
superior powers, was the daughter of Sir Wil- 
liam Draper ; a gentleman who, it will be re- 
membered, was the first that had the bold- 
ness to break a lance with Junius ; and who, 
if in the defence of his friend Lord Granby, 
he was worsted by his powerful opponent, it 
was owing less perhaps to inferiority of abil- 
ity on his part, than to the weakness of the 
facts which his cause afforded as arms for the 
encounter, while in classical feeling and 
elegance, if not in refined and polished irony, 
it a admitted that both champions were 
equal. 

From Crewkerne school Mr. Best was re- 
moved, at the age of fifteen, to Wadham Col- 
lege, Oxford ; it being his intention at that 
time to stand for a fellowship and enter the 
church. One of those accidents, unforeseen 
and suggesting the idea of Providence, which 
in early days prove the hinge whereon turns 
the destiny of life, prevented this. He had 
been at the university just two years, when, by 
the death of a first cousin, he found himself 
in the possession of a large moiety of a con- 
siderable estate, the entirety of which had 
some time been the,property of his own branch 
of the family. Upon this he abandoned the 
intention of entering holy orders, quitted Ox- 
ford in his seventeenth year, and determined 
on adopting the law for his future profession. 
Accordingly he entered the Middie Temple, 
was duly called to the bar in Michaelmas 


term, 1789, and selected the home circuit as 
the field for his provincial labors. 

Beiween this date and that when, in com- 
pliance with the advice of his friends, he as- 
sumed the dignity of the coif, there elapsed 
a period of eleven years. Early, during his 
probation as junior, he gave evidence of a 
clear, penetrating, and comprehensive mind. 
If accident determined him to the profession 
of the law, to accident also was he indebted 
for the first important opportunity of distin- 
guishing himself. It was thecase of Pep- 
pin v. Shakspear, where the question for ar- 
gument was “ the rights of a lord of a manor 
ik respect to the appropriation of the wastes,” 
which brought him into favorable notice. 
In the absence of the learned counsel who led 
in this cause, the brief fell into the hands of 
Mr. Best, and so complete was the familiarity 
he showed with the details of his case and 
the law affecting the question, such the acu- 
men and self-possession he displayed in this 
emergency, that Lord Chief Justice Kenyon, 
who presided, deemed proper, in delivering 
the judgment of the court, to address to 
the young advocate a very flattering and en- 
couraging eulogium. The habitual guarded- 
ness of the judge, his distinguished eminence 
as alawyer, i the discrimination he always 
evinced in his award of praise, added force 
and value to the compliment. From this 
time the fame of Mr. Best may be said to 
date, and he found successive opportunities 
for extending it in the important cases of Sin- 
clair, on the prosecution of De Colonne ; Rex 
v. Innis eae before the twelve judges) ; 
Rex v. Aslett ; and Rex rv. Despard. Indeed, 
both on circuit and in the hall, he early secured 
an extensive, lucrative, and first-rate practice, 

In Hilary term, 1800—tbat is, in his thirty- 
third year—Mr. Best was invested with the 
coif, and the motto he then selected for his 
ring was “ Libertas in Legibus,” a maxim 
which, notwithstanding the insinuations to 
the contrary, thrown out by a contemporary, 
he justified by his conduct, both in and out 
of parliament, to the very close of his career. 
His professional duties were, however, hy no 
means restricted to the Common Pleas ; but so 
eminent at this time was his ng agg and 
such the confidence inspired by his judgment 
and ability, that there were not many cases of 
importance in the King’s Bench or Exchequer 
in which he was not retained. 
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The qualities of Mr. Serjeant Best as an 
advocate (already slightly touched upon) 
were varied and extensive; such indeed as 
are not often combined in the same individ- 
ual. They would seem, however, to have 
been more useful and ready than either lofty 
or brilliant. It cannot be said of him that 
he was at any period of life a great orator. 
He wanted the passion and coloring, the ve- 
hement earnestness and self-sinking, essential 
to such a character, and by means of which 
the stronger prejudices of the human heart 
may be surely = in motion and the aim of 
the advocate obtained. His general attain- 
ments were extensive, but superficial; they 
were precisely such as are acquired by men 
of strong natural parts and keen observation, 
who mingle freely with the world, but are too 
indolent to apply themselves intently to the 
investigation of its phenomena. Yet, des- 
pite of this, such were his taet and caution, 
that it was rarely indeed he committed him- 
self or betrayed the shallowness of his learn- 
ing. His forensic merits chiefly lay in the 
sagacity, foresight, and prudence with which 
he contacted a cause; in the rapidity with 
which he seized upon such points as turned 
up favorable to his purpose; the facility he 
ever displayed in extricating himself from un- 
foreseen difficulty ; and in the judgment and 
energy with which he addressed a jury. Fur- 
thermore he was remarkable for clearness and 
cogency of argument, and the success which 
attended him before the judges in bane. 
His style of speaking was forcible and point- 
ed, rarely declamatory, and never florid; his 
diction was choice ; but, great as was his 
practice, he never attained to unfaltering flu- 
ency of speech; more than once, indeed, he 
has made a dead stand. In gesture he was 
graceful and impressive, and his countenance 
—no inconsiderable adjutant—was flexible, 
animated, and expressive. 

Mr. Serjeant Best having now achieved a 
widely spread and honorable reputation, and 
being furthermore in the enjoyment of that 
which at the bar is its unfailing and welcome 
concomitant—a bountiful income, next direct- 
ed his ambition, as do most successful law- 
yers, to the senate. He accordingly stood 
and was returned for Petersfield at the gene- 
ral election in 1802, Inthe following year 
he made himself prominent in the house, by 
the active part he took in the debate on the 
question of peace or war with France, and 
the determined stand he made against the 
cession of Malta to that country. His lan- 
guage on that oceasion was that of a true 
Englishman, and is worthy of being preserv- 
ed; he declared “that if the smallest spot 
on earth were demanded of us in the manner 
and under the circumstances that France de- 
manded Malta, he would refuse it, because 
he would consider it as essentially connected 
with the safety and interest of the British em- 
pire.” This declaration at such atime proves 
the courage equally with the patriotism of the 
man; it will remind the reader of the deter- 
mined language recently used by the two 
great leaders of the rival parties on another 
important national question, and will be ad- 
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mired equally with the firm and united posi- 
tion they assumed on that occasion. In i803, 
Serj. Best — the reading of Magistrates 
Protection Bill, and other measures canvassed 
about the close of the Addington administra. 
tion. In June of the subsequent year his name 
stands in the minority on the Additional De- 
fence Bill, brought in by Mr. Pitt; and he 
voted with 106 against 313 on the occasion of 
Mr. Grey’s amendment to the address to the 
throne on the Spanish war. In 1804, also. 
we find him among the 217 members who pro- 
nounced on the culpability of Viscount Mel- 
ville. Amongst other proofs of his activity 
and vigilance in the house is the inquiry he 
originated into the unconstitutional proceed- 
ings of the government in raising money by 
exchequer bills without the sanction or au- 
thority of parliament. But the most impor- 
tant, and looking at the then condition of 
church endowment in London, perhaps the 
most beneficial of his parliamentary labors 
was the introduction of a bill, which he car- 
ried through the house, for improving the 
livings of the metropolis. In proof of their 
gratitude for his exertions, the duay of Lon- 
don subscribed for a costly piece of plate, 
which they presented to him in form, with be- 
coming compliments. 

In March, 1809, Mr. Serjeant Best, who, 
in addition to his parliamentary duties, found 
time for the onerous labors of a first-rate 
practice, was elected, in the room of Lord 
Grantley, recorder of Guildford. Five years 
after this he was returned member for Brid- 
port. From the details of his votes already 
given, it will have been remarked that during 
the early partof bis parliamentary career he 
was a partisan of the whigs. From this 
time, however, the deceased lord transferred 
his support to the tories, to whom, indeed, 
he steadfastly continued it to the close of his 
life. Another bill, especially worthy of note 
in this place, he carried through the house, 
and that was a bill to amend the Insolvent 
Debtors’ Act; a measure shaped in a right 
direction, since its intention was to mitigate 
the cruelty and stringency which at that time 
characterized our law of debtor and creditor. 
We do not remember that he carried any other 
undertakings of importance through the house 
of commons, nor are we furnished with any 
in the several memoirs of the deceased noble- 
man which we have consulted. The last 
time we find him prominently before the pub- 
lic was, after his elevation to the house of 
lords, when the Reform Bill was before par- 
liament. He resolutely opposed the second 
reading, urging, as justification, his belief 
that the measure, as sent up by the Com- 
mons. was calculated to increase more than 
to diminish bribery ; and that, though it 
might sweep away a number of close bo- 
roughs, the benefit would be but temporary, 
since the extension of local interests will al- 
ways create more. On the presentment of 
the last amended bill from the commons, 
however, he urged the opposition to consent 
to the passing of schedule A, stipulating at 
the same time for an enlargement of the towns 
in schedule B, so that none should have less 
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than 1000 constituents, and in case a majority 
of these be tenants of one man, they were to 
be augmented proportionably beyond that 
number. He proposed, also, that the qualifi- 
cation for voting should be increased pro- 
portionably to the population of towns; a 
novel and we think a happy idea, since the 
relative value of houses differs in ratio to 
the extent of a. Though solicited, 
itis said, by high personages, to withdraw 
from the house, as many peers did on) this 
important occasion, he Selaoed compliance, 
but, continuing in his place, pushed every 
amendment which he might hope to carry. 

In his character of statesman, Lord Wyn- 
ford was less respectable than in those of ad- 
vocate and judge. He has been charged, and 
truly charged, with unblushing tergiversation, 
and that too at a period when the party he 
had adopted, and the principles he had so 
long advocated, most needed his support. 
Indeed, as far as party is concerned, there is 
reason to doubt his sincerity with either. He 
seems to have been governed but by one rule of 
action in polities, to aid that side from which 
most might be expected. As a parliamentary 
speaker he was far less successful than as an 
advocate. The requirements of each charac- 
ter, indeed, differ so materially, that there is 
small occasion for disappointment at this. 

At the recommendation, we are told, of 
the Prince Regent, who observing that the 
state of his health rendered him unequal to 
the laborious duties of a leading counsel, he 
was appointed one of the puisné justices of 
the court of king's bench, on which occa- 
sion he received the honor of knighthood ; 
and in 1824 he was made lord chief justice 
of the common pleas. 

As a judge, Sir Thomas Best held a high 
rank: his first reported judgment occurs in 
the case of Kearney v. King, 2 B. & Ald. 
301; it was an action of assumpsit against 
the defendant as acceptor of a bill of exchange 
for 54217. 1s. 8d., stated in the declaration to 
have been drawn and accepted at Dublin, 
without alleging it tu be at Dublin, in Ireland, 
which was the case; the sum also being 
Irish currency and less than the English 
value. ‘This being proved at the trial, was 
held a fatal variance. Mr. Justice Best's 
terse and clear mode of stating the decision, 
ey one of the fairest as well as the ear- 
iest specimens of the character of his judg- 
ments. It is in these words :— 

“ The defendant in this case is entitled to 
a nonsuit, inasmuch as the plaintiff has given 
no evidence of the bill stated in the declara- 
tion ; and the defendant is clearly warranted 
in saying, that he never promised to pay that 
bill. For from the evidence it appears, that 
he promised to pay, not that bill, but another, 
one-twelfth less in amount.” 

We cite this, not as a proof of deep know- 
ledge or extensive research, but as illustra- 
tive of the plain, pointed and matter-of-fact 
mode in which he presented the gist of a prin- 
ciple, and exhibited at once the reason and 
the application of the law he pronounced. 
Volumes 2, 3, 4 & 5 of Bingham’s Reports 
are ful) of judgments of the then Chief Jus- 
tice Best, which amply entitle him to rank 
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among eminent judges. Although some ex- 
celled him in depth of acquirement, and many 
surpassed him in the technicalities of plead- 
ing and as mere practical lawyers, we ques- 
tion whether he was equalied in the power of 
tersely and plainly applying the principle to 
the case, and interlacing the law and fact in 
the easy current of brief and lucid judgments. 
A fair illustration of this valuable faculty is 
to be found in the case of Seaton vr. Benedict, 
5 Bing. 28 (selected as one of Smith's leading 
cases,) which defines and limits the liability 
of a husband for his wife’s debts : — 

‘A husband is only liable for debts con- 
tracted by his wife on the assumption that 
she acts as his agent. If he omits to furnish 
her with necessaries, he makes her unpliedly 
his agent to purchase them. If he supplies 
her properly, she is not his agent for the pur- 
chase of an article, unless he see her wear it 
without disapprobation, In the present case, 
the husband furnished his wife with all ne- 
cessary apparel, and he was ignorant that she 
dealt with the plaintiff. No article was de- 
livered in his presence, nor was there distinct 
proof that any had been worn. If, therefore, 
money had not been paid into court, the de- 
fendant was clearly entitled to a verdict. 
What then is the eflect of that payment? If 
the money had been paid in on the first items 
of the bill, an authority to contract at the 
date of these items wal have been acknow- 
ledged — an authority which could not after- 
wards have been retracted, but by express 
notice. But there is no evidence to show 
that the money was not paid in on the last 
items; and if so, there was no agency for 
the first. The payment into court, therefore, 
recognizes no agency beyond the amount of 
10/. And, if so, there is no pretence for sup- 
porting this verdict. It may be hard ona 
fashionable milliner, that she is precluded 
from supplying a lady without previous in- 
quiry into her authority. The court, how- 
ever, cannot enter into these little delicacies, 
but must lay down a rule that shall protect 
the husband from the extravagance of his 
wife.” 

Hall v. Smith, 2 Bing. 156, 267 ; Leadley rv. 
Evans, 2 Bing. 32; Davis v. The Bank of 
England, 2 Bing. 393; Wickes v. Clutter- 
buck, 2 Bing. 483; Fletcher v. Sondes, 3 
Bing. 501; Duvergier v. Fellows, 5 Bing. 
248; Horner v. Ashford, 8 Bing. 322; Price 
v. Wellyan, 4 Bing. 597, among many others, 
well indicate the features of the judicial de- 
cisions of Sir Thomas Best. The case of 
Smith v. Sparrow, 4 Bing. 84, exhibits the 
breadth of principle on which he loved to 
build his judgments. The rami —- 
which adorn some more modern judgments 
were carefully rejected by the higher powers 
of Judge Best’s mind. From the sesquipeda- 
lia rerba which infest our language, his style 
was remarkably free. In expressing plainly 
and briefly what he had first clearly thought 
out, we think that the effect and eminence of 
his judgments chiefly arose. This is a most 
praiseworthy Pv we wish it were far 
more practised than it is, both on the bench 
and at the bar. : * 

As a nisi prius judge, Sir William Best 









































































192 


was far from free from that bias of temper, 
and it has been said even of political preju- 
dice, which can never exist in the conduct or 
character of a judge without grave injury to 
the dignity of his office and the lustre of 
his fame. Mr, Creesy once brought before 
parliament a charge of judicial intemperance 
against Sir William Best; he was moreover 
accused of being the advocate even on the 
bench, a fault which has been the bane of 
many a highly qualified mind ; and by Lord 
Wynford’s failing in this respect, and the 


one of the junior judges of this day may de- 
rive a useful warning. 

The circumstances which led to Lord Chief 
Justice Best’s retirement from the common 
pleas, and his appointment to the office of 
deputy speaker to the house of lords, have 
thus been stated in the Globe, in a clearly 
written memoir, which is substantially cor- 
rect :— 

“ When Sir Charles Wetherell vacated the 
attorney-generalship, ministers found them- 
selves in some perplexity, shown by the un- 
usual time which elapsed before the nomina- 
tion of a successor to the post. After haviag 
once before suffered another to be put over his 
head as first law officer, Sir Nicholas Tindal 
(then solicitor-general) could not, without 
being a party to his own degradation, again 
submit to such an indignity. To have pro- 
moted him to the attorney-generalship would 
have involved the necessity of an appeal to 
his constituents ; which, if disastrous, as it 
was likely it would be, and following upon 
Mr. (now Sir Robert) Peel’s rejection at Ox- 
ford, it would have been not only disagree- 
able, but probably fatal to the government. 
A vacancy was therefore created for him on 
the bench. Sir N. Tindal would have pre- 
ferred to have been made chief baron of the 
exchequer; and it was actually = to 
Chief Baron Alexander that he should retire 
upon a peerage ; but the proposition was re- 
jected. ‘The chief baron had no claim to a pen- 
sion, and had no disposition to resign the solid 
advantages of his post for the empty honors 
of a peerage. The next application was to 
Chief Justice Best, who had already thrown 
out hints of a desire foracoronet. The pros- 
pect of obtaining the object of his hopes had 
such an —— a constitution already im- 
paired 7 hereditary gout, as to bring him at 
once within the meaning and intent of the 
acts of parliament regulating the retirement 
and _— of the jndges. His case was 
decided as being within the statutory provi- 
sions; and his lordship retired with a pension 
of 3750/. But although compelled to with- 
draw from the bench, no longer able to pere 





— diseredit it has entailed upon him, : 
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form its duties, and under a statute which re- 
quires that the judge to whom the pension is 

nted shall be afflicted with ‘a permanent 

ily infirmity disabling him from the due 
execution of his office,’ Lord Wynford was 
nominated to the office of deputy speaker of 
the house of lords—in direct violation of 
the terms, as well as the spirit, of the whole. 
some statute. On the formation of the Grey 
administration, 1830, this disgraceful job was 
set aside. The disappointment inflicted on 
Lord Wynford was never forgiven.” 

It now only remains to close this brief 
sketch, which is taken from the Law Maga- 
zine, with some remarks on the private and 

rsonal character of Lord Wynford. He 

ad a handsome countenance, graceful and 
courtly manners, with much of that easy, un- 
assuming confidence which distinguishes the 
gentleman. As already has been hinted, his 
education was loose and superficial, more the 
product of chance learning than of steady and 
judicious application. We believe, indeed, 
that he never completed his academical cur- 
riculum. His devotion to the sex amounted 
to a controlling passion ; and there survives 
him, as the bad is wont to do, the memory of 
an act which well nigh brought to the felon’s 
dock, on a capital charge, the advocate who, 
subsequently, in his capacity of judge, must 
have sentenced others to death, who had been 
guilty of a similar enormity. It is some 
palliation of this offence, that it was com- 
mitted in the heyday of youth, when the pas- 
sions are but too apt to overbalance prin- 
ciple ; yet his lordship’s love of gallantry, 
as Hazlitt has insidiously remarked, “even 
when tormented by gout and not young,” did 
not forsake him. As far as ever the charac- 
ter is compatible with that of a leading ad- 
vocate, he was a man of pleasure. It was 
remarked of Scott, that notwithstanding the 
thoughtful and voluminous works he produc- 
ed, he had always so much leisure at com- 
mand, as to seem an idle man— which, re- 
duced to fact, means he judiciously subdivid- 
ed and economized his time. A similar re- 
mark would apply to Lord Wynford. To 
have discharged the onerous and multifarious 
duties of an advocate as ably and success- 
fully as he did, while devoting so much time 
to the gaieties and amusements of town, he 
must have been rapid in the discharge of 
business, and jealous of every moment whilst 
engaged in it. He was a man of strong pre- 
judices, of hasty temper, yet endowed with a 
ind and cordial heart. It follows, therefore, 
that his friendships were as sinvere as his 
dislikes were powerful. His conversational 
talents were showy and sparkling, his deport- 
ment more dignified than affable. 











